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Our readers will no- 
tice in this number, 
the new law passed 
by the legislature of 
Louisiana making the delivery of a 
stock certificate to a bona fide pur- 
chaser or pledgee, with written 


Uniform 
Stock Transfer 
Laws. 


transfer or power of attorney, a 
sufficient delivery to transfer title 
against all the parties; the transfer, 
however, not affecting the right of 
the corporatian to pay dividends on 
the stock, or to treat the holder of 


record as the holder in fact, until 
the transfer is recorded on the books 
of the corporation, or a new certifi- 
cate issued to the transferee. 
Similar provisions have been pre- 
viously made a part of the statute 
law of Massachusetts, Maine, New 
Hampshire,* Rhode Island and Wis- 


consin, by the legislatures of those 
states respectively, Massachusetts 
being the pioneer in such legislation, 
having enacted such a law as far 
back as 1884. 

The object of this legislation is to 
make the law upon the effect of stock 
transfers, uniform in all the states. 
In some of the states it is still neces- 
sary for a pledgee of stock in a 
corporation to record his title upon 
the books of the corporation, in or- 
der to perfect his security as against 
an attaching creditor of the pledgor. 
The number of states in which this 
is necessary is, however, constantly 
decreasing, as the public policy of 
protecting pledgees of corporate 
stock without requiring them to re- 
cord their pledge, is gradually be- 
coming recognized by legislatures 
and courts. 


It isa very common prac- 
tice, when a creditor re- 
ceives payment of a debt 
by check of his debtor, to write out 
and deliver a separate receipt forthe 
amount, as having received so much 
cash. That this practice is fraught 
with some danger to the creditor, 
unless he specifies in his receipt for 
the money, that the payment has 
been by check, has often occurred to 
us, by reason of the fact that the 
check is in itself an evidence of the 
payment while the receipt is also an 


Receipt for 
a Check 
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evidence, and that an unscrupulous 
debtor might, in many instances, con- 
coct a story of two separate pay- 
ments, especially where he was in- 
debted to his creditor for more than 
double the amount actually paid, 
and prevail in his contention before 
a jury. 

A case has now actually come be- 
fore the Court of Appeals of the state 
of Kentucky wherein such a claim of 
double payment was made by a debt- 
or, after the lips of his creditor had 
been sealed by death, and was suc- 
cessful to the extent of obtaining a 
credit for the double amount by the 
trial court in a suit by the adminis- 
trators of the creditor for the bal- 
ance due. The court of appeals of 
Kentucky, however, reversed the 


judgment for error in allowing the 
additional credit in the absence of 
evidence sustaining it, holding that 
the presumption arising from the 


check and receipt for the same 
amount and ofthesamedate wasthat 
the receipt was intended as evidence 
of the payment by check, and nct of 
an additional cash payment. The 
full report of the case will be found 
published in this number. Had the 
debtor gone further, and submitted 
affirmative evidence that he had paid 
$500 cash, in addition to giving a 
check, his contention might have pre- 
vailed in the highercourt. 

While the debtor in this case did 
not ultimately prevail, sufficient is 
shown to demonstrate the danger in 
the practice of giving a receipt for an 
amount paid by check, unless the 
receipt makes it clearly appear that 
the payment was by check and not 
a cash payment. 
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An elaborate document, 
set forth at page 751 
of this number, purport- 
ing to be a $5,000 certificate of de- 
posit of a Mexican bank, will be 
found, despite a wealth of financial 
phraseology, to lack any definite 
promise to pay. The document cer 
tifies that the bank has placed to 
the credit of the depositor, the 
amount, with the understanding that 
it is not to be withdrawn for two 
years and the bank promises to pay 
interest at the rate of 7 per cent. 
per annum. This certificate, on the 
theory that it was a negotiable in- 
strument, was indorsed and delivered 
in due course, but the indorsee, seek- 
ing to recover payment from the 
bank, is told by the court that the 
document, not containing a promise 
to pay, is nothing more than a mere 
receipt and not assignable by in- 
dorsement so as to form the 
of an action. 

This case is instructive as indica- 
ting to the banker that one of the 
essential elements of a certificate of 
deposit is a promise to pay. A 
certificate of deposit may be either 
negotiable, or non-negotiable, accord- 
ing to its provisions. If negotiable 
and payable to order, it is transfer- 
able by indorsement and carries to 
the purchaser freedom from equities, 
if transferred before maturity. If 
non-negotiable, it may still be trans- 
ferred as an enforceable obligation, 
but the rights of the purchaser to 
whom it is assigned are not on the 
same sure foundation of absolute 
enforceability, free from defenses, as 
when the instrument is negotiable. 

But whether negotiable or non- 
negotiable, to be a certificate of de- 


Certificates 
of Deposit. 


basis 
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posit the instrument must contain a 
promise to pay. Without suchwords 
it is nothing more than a receipt, 
cannot be the basis of an action 
against the bank, nor is it a trans- 
ferable security. It is, at most, a 
piece of evidence, like a receipt, that 
on a certain date, money was de- 
posited, which might have weight as 
evidence in an action against the 
bank for an unpaid debt. 

These distinctions are important 
to be noted by bankers who are often 
called upon to cash certificates of 
deposit in various forms. Like the 
assayer who can tell the gold from 
the counterfeit at a glance, so the 
banker should be a capable legal 
assayer of the worth of documents 
purporting to stand for money. 

Another certificate issued by the 
same Mexican bank is found to pos- 
sess all the requisities, not only of a 


certificate of deposit, but of a nego- 


tiable instrument. This certificate is 
set forth at page 753. It certifies 
the deposit, states when pavable and 
that it ‘‘will be cashed only upon 
being returned to the bank by” the 
payees “or their order.’”’ This, while 
a little different in form, has the 
same meaning as a certificate that 
money has been deposited, payable 
to the depositor or order on return 
of the certificate. 


We publish an Okla- 
homa decision in this 
number, granting a 
bank recourse upon 
a promissory note against certain 
makers, as individuals, where they 
had affixed to their signatures, 
the words ‘President’? and ‘“‘Secre- 
tary,’’ and sought to escape liabil- 


Note Signed 
by Corporation 
Officers. 
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ity on the claim that the note was 
a corporate and not an individual 
obligation. 

The note, as will be seen from the 
published copy, did not contain 
words of negotiability, hence, ordi- 
narily, would be an unsafe form of.- 
instrument for a bank to purchase 
from a payee, as it would be non. 
negotiable and subject to equities. 
But, presumably, the bank in the 
present case knew all of the equities 
connected with the issuing of the 
note; for upon conflicting evidence 
introduced as to the character of 
the obligation, it was held to be an 
obligation of the makers, as individ- 
uals, and not of the corporation. 

Had the note been a negotiable 
instrument, purchased as was this 
one, from the payee, the obligation 
of a maker signing his name, with 
the mere suffix ‘“‘president’”’ or “‘secre- 
tary,’’ would be held to be individ- 
ual, the suffix being merely descriptive 
of the person, and not importing a 
corporation liability, and parol evi- 
dence would not be admitted (except 
as between original parties; not be- 
tween maker and indorsee of payee) 
to show a different character of ob- 
ligation. But where the note is not 
negotiable, parol evidence, as shown 
by this case, is admissible as against 
a transferee of the payee, to show 
the character of obligation intended 
by the signers. In the present case, 
the obligation was shown to be per- 
sonal, and not corporate, in accord- 
ance with the bank’s contention; 
but, as said before, ordinarily such 
a form of note is an unsafe subject 
of purchase, for it is subject to equi- 
ties between the original parties. 
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The supreme court of 
North Carolina have pas- 
sed upon a form of long 
time note providing for interest from 
date ‘‘to be paid semi-annually, and 
the principal to be paid one-tenth 
annually until the note is paid in 
full.’””’ This note was secured by deed 
of trust with power of sale should 
the mortgagor fail to well and truly 
pay the note as it falls due. There 
was a failure to pay the first instal- 
ment on this note, and the mortga- 
gee proceeded to sell the property 
under the power of sale. The su- 
preme court holds that the sale was 
void, as_ the entire amount of the 
note did not become due upon fail- 
ure to pay the first instalment. 

Many bankers in different parts of 
the country lend money upon notes 
of this character, secured by mort- 
gage, but the instruments generally 
contain a provision giving the holder 
the option, upon default in the pay- 
ment of any instalment of principal 
or interest, to declare the whole debt 
due. How necessary such an option 
clause is to the prompt remedy of 
the holder, is shown by the decision 
now published. Without it, recourse 
upon the property, by foreclosure of 
the mortgage, is tied up until the 
maturity of the entire debt, notwith- 
standing the very first instalment 
due may be unpaid by the maker of 
the instrument. 


Mortgage 
Note. 


The people of Kentucky 
have reached the conclu- 
sion that their laws have 
heretofore provided insufficient pun- 
ishment for criminals found guilty of 
bank robbery and safe-blowing; a 
new law has therefore been passed 


Bank 
Robbery. 
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“to provide for more adequate pun 
ishment” in such cases. The penalty 
now fixed, upon conviction, is ‘‘not 
less than two nor more than twenty 
years” in the penitentiary. [ven 
this does not seem especially terrify- 
ing for such characters. 


A copy of the law 
enacted this year 
by the legislature 
of Louisiana, per- 
mitting banks to issue interest-bear- 
ing time certificates of deposit, and 
repealing contrary laws, is herein 
published. 

In this connection it is interesting 
to note that there still remains as 
part of the statute law of New York, 
the following section of the Banking 
Law: 

Section 84. No bank or indi- 
vidual banker shall issue or put 
in circulation any bill or note of 
such bank or banker unless the 
same shall be made payable on 
demand and without interest, ex- 
cept bills of exchange on foreign 
countries or places beyond the 
limits or the jurisdiction of the 
United States, which bills may 
be made payable at or within the 
customary usance, or at or with- 
in ninety days’ sight, and, ex- 
cept certificates of deposit paya- 
ble on presentation, with or 
without interest, to bearer or to 
the order of a person named 
therein; but no such certificate of 
deposit shall be issued except as 
representing money actually on 
deposit. 

Banks in many sections of the 
country issue time certificates of de- 
posit, bearing interest, but banks 
organized under the law of New 
York are prohibited, it is seen, from 
so doing, as well as prohibited from 


Interest-Bearing 
Time Certificates 
of Deposit. 
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issuing or putting in circulation their 
bills or notes, unless payable on de- 
mand, without interest. with the ex- 
ceptions stated. 

What was the reason underlying 
the provisions of section 84 of the 
Banking Law? 

The original of this legislation will 
be found in section 35 of the Act of 
April 2, 1829, which provided that 
“no moneyed corporation subject to 
the provisions of this act, shall issue 
any bill or note of the said corpora- 
tion, unless the same shall be made 
payable on demand and without in- 
terest.’’ The object of this legisla- 
tion was to prohibit the issue of 
post-notes, the prohibition being 
against issuing any bill or note pay- 
able on time, or payable with interest. 
Cleaveland, writing in 1857,* said: 

“Experience has demonstrated, 


that the statutory prohibition of 


1829, against the issue of post-notes 
by banks, has been more effectual, 
during the last twenty-five years, in 
securing to the citizens of this state 
a uniform and sound currency, and 
preventing bank insolvency, than all 
the restrictions and prohibitions in 
the statutory regulations of 1827.” 

The objection to post-notes, as 
stated by the writers of this time, 
and the necessity of prohibiting the 
circulation of bills or notes, unless 
payable on demand, was to prevent 
a considerable excess of paper, in the 
nature of an unsecured bank cur- 
rency, from getting into circulation. 
When notes were made payable when- 
ever presented, there was less danger 
of over-issue than when they were 
made payable in the future. The 


Cleaveland’s Banking System, Introduction, 
Pp. 44 
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following language of Mr. Justice 
Bronson, used in 1849, in deciding 
the case of Leavitt v. Palmer, 3 
Comstock, 19, 33, is instructive: 

“‘Negotiable promissory notes and 
bills of exchange, payable at a future 
day, when issued by a bank in good 
credit, may perform, to a great ex- 
tent, the office of a circulating me- 
dium. This has never been doubted 
by those who have considered the 
subject. * * * * Indeed, the fact 
that such paper may enter into the 
currency of the country, is matter of 
history. Witness the post-notes of 
the late Bank of the United States, 
and the negotiable notes and bills of 
some of our own banks, which fol- 
lowed, though on a more humble 
sceale, both the frauds and the bank- 
ruptcy of the national institution. 
The issuing of such paper belongs to 
mercantile and commercial transac- 
tions, and not to the business of 
banking. Experience has shown that 
the banks which engage in such en- 
terprises are rotten, and sooner or 
later will end in defrauding the 
community.” 

The danger to the community from 
post-notes was at a time when banks 
would issue these obligations, with 
out any security being pledged with 
government, for their redemption, 
the paper performing the office of a 
circulating medium. There was also 
danger from unsecured demand ob- 
ligations, issued to circulate as money. 
But since then,conditions have chang- 
ed. Now, the only bank circulation 
practicable of issue, is the bond se- 
cured circulation of national banks. 
We see no danger to the community 
at the present day which would fol- 
low the issue, by any bank organ- 
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ized under the law of New York, of 
an interest bearing certificate of de- 
posit, payable at a future day, repre- 
senting money deposited, or of any 
other form of negotiable paper, pay- 
able in the future, representing value 
received, and not put out wholesale, 
for the purpose of circulating as 
money, contrary to the provisions 
of law governing bank currency. 

The provision of the National Bank 
Act on the subject is as follows: 

“Sec. 5183 No national banking 
association shall issue (post notes 
or) any other notes to circulate as 
money than such as are authorized 
by the provisions of this title.”’ 

The words ‘‘post notes or’’ did 
not originally appear in the act; 
they were inserted by amendment 
enacted in 1875. It has been held 
that the issuing of a certificate of 
deposit stating that the person 


named therein has deposited iv the 
bank a sum of money payable to 
the order of himself on return of the 


certificate properly indorsed, and 
which it is understood between the 
bank and the depositor is not to 
be payable until a future specified day, 
is not a violation of this section * 

In conclusion, we think section 84 
of the Banking Law of New York, is 
susceptible ofamendment, and should 
be amended, so as to permit trans 
actions by banks, involving the 
issue of paper, for value received, 
payable at a future day, and bear- 
ing interest, when not in the nature 
of, or intended as, an unlawful circu- 
lating medium but representing legiti- 
mate business transactions between 
the bank and its various customers 

* Hunt, appellant, 141 Mass. 515; Riddle v. 
Bank. 27 Fed. 503. 
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If a man owes you mone) 
and offers you a chec! 
signed by him as trustee, 
or if he offers to sell you stock in a 
corporation, standing in his name as 
trustee, do not take the check or pur- 
chase the stock until you have made 
inquiry as to his right to the money 
or property represented thereby. The 
simple reason for this is that the word 
‘*trustee’’ has been held in numerous 
cases to put the purchaser on inquiry 
as to whether the trustee is using his 
own, or somebody else’s, property; 
and if the purchaser or a creditor 
omits to make this inquiry and takes 
a check or purchases stock in such 
form, he does so at his own risk. 
Numerous cases have so held. We 
publish one in the present number 


The Word 
“ Trustee.”’ 


-wherein a man who took in payment 


of a debt from his debtor a certifi- 
cate of stock standing in the latter's 
name as trustee was held not entitled 
to the stock, or to have it trans- 
ferred as against a beneficiary for 
whom the stock was held in trust. 
In this case the court holds that the 
word ‘‘trustee,”’ written in the face of 
the certificate after the name of the 
person to whom such certificate was 
issued, was sufficient to put a pur- 
chaser of the stock on notice as to 
how the stock was held. 

The above is plain law, but it is 
surprising what a number of cases 
there are in business life where the 
rule is overlooked, and a check, signed 
by a person as trustee, is taken in 
payment of a debt, or a note or cer- 
tificate of stock made out to a person 
as trustee is taken for value from such 
person, the same as if it was made or 
stood in his individual name. 
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A PRACTICAL SERIES 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Il. DEFINITION AND REQUISITES OF A CHECK (Continvep). 


SIGNATURE (CONTINUED). 
t Deposits. 
tnership Deposits 
1. Signature must be in firm name 
. Effect of check in partner’s name. 
Unauthorized payment of firm check 
lacking countersign. 
Post-dated checks in firm name. 
Partner signing individual names. 
Restriction of partner's authority. 
Firm check for individual debt. 
Can one partner authorize agent to sign 
firm checks? 
Banker's duty of inquiry 


Death and dissolution. 


———_- -* 


| \ the last number, we entered upon 
the subject of signature; treating 
of the necessity of signature, place 
of the signature, character of the ma- 
terial used for writing the signature, 
signature by full name, initials or 
mark, and printed signature. 

In addition to signature to a 
check by an individual depositor, 
there are various forms of signature 
used by persons in various relations 
Other than individual. Persons may 


deposit money jointly, subject to 
check; or as a partnership; or a 
corporation may be the depositor; 
or the deposit may be to the credit 
of a person or persons in a represen- 
tative or fiduciary capacity, such as 
agent, attorney, executor, adminis- 
trator, trustee, or other fiduciary. 

Who may sign the check, and how 
shall it be signed, to authorize pay- 
ment and give the bank the right to 
charge the amount to the drawer’s 
account in all these various cases? 
What forms of signature constitute 
notice, or danger signals, to a pros- 
pective purchaser of the check from 
the drawer, or to the bank of pay- 
ment, putting such parties on inquiry 
as to the right or authority of the 
signer to order payment of the 
money? 

Let us take up the various situa- 
tions; and first as to 


JOINT DEPOSITS. 


Where several persons, who are not 
partners, make a deposit to their 
joint credit, subject to check, all 
should sign the checks withdrawing 
themoney. Oneofthem cannot draw 





726 THE BANKING 


checks so as to bind the others, they 
not being partners, and the banker 
should be careful not to mistake the 
rule of law on this point, namely: 
that where money is deposited in a 
bank on the joint account of persons, 
not partners, the bank is not dis- 
charged by payment to one of these 
persons without the authority of the 
others. To cite an English case, by 
way of illustration*: Money was 
deposited by three persons, not part- 
ners in trade, and on opening the 
account, the three signed their names 
in the signature book of the bank 
in the usual way. The bank paid 
certain checks upon which the signa- 
ture of one of the depositors was 
genuine, but the others forged, the 
forged signature being very unlike 
the genuine, contained in the signa- 
ture book. The bank was held not 
justified in paying the checks and 
was adjudged liable for their amount 
to the depositors who had not signed. 

One who cashes, purchases or re- 
ceives on deposit, a check drawn 
against funds belonging to two per- 
sons jointly, signed by one of such 
persons only, for or with the names 
of both, would also take the risk of 
the one being authorized to sign for 
the other. In a case recently de- 
cided, a New York bank, carrying an 
account for an individual customer, 
received on deposit a check made 
payable to the depositor and an- 
other, indorsed only by the depos- 
itor in the names of both, and sub- 
sequently paid out the money on 
its depositor’s checks. The check so 
received on deposit represented 
money belonging to the two payees 
jointly, and the one who had in- 


* Innes v. Stephenson, 7 Moody & R. 145. 
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dorsed and deposited it had no au 
thority from the other so to do 
The bank only escaped liability to 
the other on the ground that, b, 
acquiescence, he had ratified the un- 
authorized indorsement.* 

A distinction should be noted be- 
tween a joint and a joint and several 
deposit. Where a deposit is made to 
the joint and several credit of two 
or more depositors, then either or all 
may sign. 

PARTNERSHIP DEPOSITS 


The act of every single partner in 
a transaction necessary to carrying 
on the partnership binds the others, 
where there is no collusion or gross 
negligence on the part of him in 
whose favor the act is done. There- 
fore, when a bank holds money on 
deposit to the credit of a partner- 
ship, and there is no special agree 
ment fixing the mode in which checks 
shall be drawn, or who shall sign, 
each member of the partnership has 
the right to draw checks upon the 
deposit in the partnership name, 
which the bank is bound to honor. 

Generally, however, special arrange- 
ment or agreement is made with the 
bank, providing the firm name or 
style in which checks shall be signed, 
the partner or partners, or other 
person sufficiently authorized, who 
are to sign checks on behalf of the 
partnership, and the bank is pro- 
vided with the signatures of the var- 
ious persons connected with the part- 
nership who are invested with the 
check signing power. 

Several interesting questions have 
come before the courts for settle- 
ment, growing out of partnership 


* Allen v. Corn Exchange Bank, B. L. J. Feb 
1904, p. 105. 
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checks, and the law of the subject 
has been gradually developed as a 
result of the decisions of these ques- 
tions. 


SIGNATURE MUST BE IN FIRM NAME. 


One proposition established is that 
a partner must sign a check in the 
adopted firm name; his individual 
name will not suffice to bind the 
partnership to one who takes the 
check, or as authority to the bank 
to pay it. One of the earliest cases 
was* where one of two partners drew 
a bill of exchange in his own name, 
which he procured to be diseounted 
by a banker through the medium of 
the same agent, who had procured 
the discount of other bills by the 
same banker, drawn in the partner- 
ship name. It was held the banker 
had no remedy againt the partner- 
ship, even though the proceeds were 
used in the partnership business. 

[In another caset, where a firm con- 
sisted of J. B.and C. H., but the part- 
nership name was “J. B.”’ only, and 
C. H. signed a check on the bank in 
the name of “‘J. B. & Co,’”’ which the 
bank refused to pay, and the holder 
sued both J. B. and C. H. thereon, 
it was held that J. B. was not lia- 
ble. It was said in this case: ‘In 
the case of a partnership, the au- 
thority which each partner has is an 
authority given by law to do such 
things as are necessary for carrying 
on the partnership. If there is an 
express contract amongst themselves 
different from that which the law 
implies, the express contract must 
prevail. What authority is there in 
a case like the present? 1% author- 
ity to bind the firm in the name of the 


Emly v. Lye, 15 East, 7. 
+ Kirk v. Blurton, 9 Mees. & W. 284. 
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partnership and in that only.” It was 
further said that the purchaser of 
the check should have inquired be- 
fore he took it; and that “the law 
seems to be perfectly reasonable, it 
implies no authority to bind the 
partnership in any other name than 
that held out to the world as the 
name of the firm.” 

As seen by this case, the firm name 
adopted may be the name of one of 
the individual members of the part- 
nership. In a New York case* the 
bank account of a firm was kept in 
the name of one of its members and 
all checks were drawn by him, in his 
name, with the knowledge and assent 
of the others. The firm was held 
liable to one who had advanced 
money upon such a check thus drawn 
in its business. 


EFFECT OF CHECK IN PARTNER’S NAME, 


If one partner signs a check in his 
individual name, and the bank pays 
it, it cannot charge the amount up 
against the firm unless it can prove 
that the partner signing, had au- 
thority so to do from his co-part- 
ners. Even should the bank prove 
that the proceeds were used in the 
firm business, it is doubtful if the 
bank could charge the check up 
against the firm, although we think 
the chances are in its favor upon 
such proof. 

In an early case in this country 
decided by the Circuit Court of the 
United States* it was held that if 
a check upon a bank be drawn in 
the name of one of a firm only, it 
cannot be charged to the firm, unless 
drawn by authority of the firm, al- 

* Croker v. Colwell, 46 N.Y. 21 

* Patriotic Bank v. Coote, 3 Cranch C. C. 
169; see also, Coote v. Bank, 3 Cranch C. C. 50. 


2 
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though used and applied in the busi- 
ness of the firm. And as high an 
authority as the New York™court of 
appeals said in 1871 :* 

“The doctrine seems to be settled, 
that where one of two partners 
draws bills of exchange in his own 
name, and procures their discount, 
and carries the proceeds to the part- 
nership account, the firm are not 
liable to the discounter, the money 
being advanced solely on the security 
of the parties to the bills by way of 
discount, and not by way of loan 
to the partnership.” 

But although there are some cases 
to the contrary, the weight of au- 
thority in cases of promissory notes, 
seems to support the rule that where 
the instrument is signed by one 
partner, without authority, in his 
own namie, but the proceeds are used 
for firm purposes, the firm is liable; 
and, reasoning from this, if a man 
who gives value to a partner for his 
individual note, which value is used 
in the business of the firm, can hold 
the firm liable; equally should the 
bank, paying a check signed by.a 
partner in his individual name, but 
the proceeds of which have not been 
misappropriated but devoted to firm 
purposes, be entitled, upon showing 
this, to charge the amount to the 
firm’s account. 

UNAUTHORIZED PAYMENT OF FIRM CHECK 
LACKING COUNTERSIGN. 

In a recent Michigan case, the 
principle is recognized that where a 
bank pays checks drawn upon a 
partnership deposit in violation of 
authority, the bank can charge the 
amount to the firm provided it can 
show the firm received the benefit of 


* Croker v. Colwell, 46, N.Y. 216. 
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the money paid. The case is instruc- 
tive, as showing how careful banks 
must be to keep within their author- 
ity, in the payment of partnership 
deposits.* Keating and Sheehan, co- 
partners, joined in a letter to the 
Gladstone Bank instructing it to pay 
no checks on the part of the firm, 
unless they were countersigned by 
Robert C. Sheehan, son of one of the 
partners and bookkeeper of the firm. 
Notwithstanding this direction, the 
bank paid 22 checks not so counter- 
signed, and brought suit against the 
firm to recover their amount. The 
court said that the bank made no 
showing that the firm derived any 
benefit from the moneys received upon 
the checks, but rested its claim of 
liability upon the contract implied 
from signing the checks in the firm 
name. The burden of proof was not 
on the firm to show that the money 
did not go to its benefit. The bank 
seeks to recover notwithstanding it 
appears affirmatively the money was 
paid out by it on checks drawn with- 
out the requisite authority of the firm. 

‘‘There can be no doubt”’ said the 
court “about the power of either 
member of a copartnership to pro- 
tect himself by stipulating that the 
other member shall not have the 
authority to bind the firm by sign- 
ing checks, if notice is given to the 
bank which is the depository of the 
firm; and when, on the affirmative 
showing of the bank, as in this case, 
it appears that the bank has disre- 
garded the notice, how can it be 
said that a prima facie case is shown, 
without further showing that some 
benefit was derived by the firm from 
the payment of the money?” The 


* See Gladstone Bank v. Keating, 94 Mich. 429. 
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court reversed a judgment in favor 
of the bank. 


POST-DATED CHECKS IN FIRM NAME. 


Another question of importance is: 
is it within the authority of a part- 
ner to issue a post-dated check in 
the firm name? Is the post-dated 
check of a partnership a safe subject 
of purchase? Should the bank pay 
the post-dated check of a partner- 
ship on or after its date, when it has 
knowledge of the fact that the check 
was issued post dated? 

It is asserted by the text-writers 
that the bank must not pay post- 
dated checks drawnin the firm name? ; 
that the bank is not bound to honor 
post-dated firm checks.t The only 
authority upon which these state- 
ments are based is an English case}, 
where a post-dated check had been 
issued by one member of a firm of 
attorneys, in the firm name, in which 
it was held that the check was not 
binding on the firm in favor of a 
purchaser of the check, because a 
member of a firm of attorneys has 
no implied authority to bind ‘his co 
partners by a post dated check. 

Sut such checks are valid instru- 
ments, when not issued for an illegal 
or fraudulent purpose, and we do not 
regard the law as settled to the ef- 
fect that post-dated checks of part- 
nerships; issued by one member in the 
firm name, are invalid as partner- 
ship obligations in all cases. 


PARTNER SIGNING INDIVIDUAL NAMES 


[he following question has arisen: 
Whether. one partner can bind the 
partnership by signing, under the 


Morse on Banking, § 439. 


Grant's Law of Banking, p. 31. 
Foster v. Mackreth, L. R. 2 Excheq. 163. 
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general authority conferred by 
partnership, the names of all the 
partners, though the style of the 
firm did not consist of those names. 
In the English case of Norton v. Sey- 
mour,* involving a partnership sig- 
nature in this form to a promissory 
note, the court said: ‘It is to be ob- 
served that it is signed by Seymour 
in the name of himself and the 
other member of the firm. Suppose 
there was no authority so to sign it, 
other than the general authority 
conferred by the partnership, I should 
hesitate to say that one of two part- 
ners could not bind the other by 
signing the true names of both, in 
stead of the fictitious name.” But 
the question was merely suggested, 
not decided, in this case, for there 
was sufficient evidence of a special 
authority to sign the note in those 
names, if such special authority were 
necessary. In a new Hampshire case* 
it has been held that the mere fact 
that the signers of a note are the 
individuals who compuse a firm, is 
insufficient to show that the note is 
a partnership debt. 

The reasonable conclusion to reach 
concerning a check signed by one 
partner with the names of all the 
partners instead of in the firm name, 
is that, in any case where such acheck 
was presented for payment, the bank 
should refuse to pay it, as not be- 
ing in conformity with the firm sig- 
nature upon which it is authorized 
to sign checks; leaving the unsettled 
question whether the firm was liable 
upon such an instrument, to be de- 
termined directly in a suit between 
the holder and the drawers. 


the 


*3C. B. 794. 
* Gav v. Johnson, 45 N. H_ 587. 
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Articles of partnership often re- 
strict the authority of the partners 
with reference to the issuance of ne- 
gotiable paper. It is sufficient to 
say, under this head, that an un- 
authorized issue of a check by a 
partner, in the firm name, contrary 
to the articles of partnership, will 
nevertheless bind the firm to a 
holder who, at the time of taking 
the check, had no notice of the vio- 
lation of the agreement, and can 
prove that he gave value therefor.* 


FIRM CHECK FOR INDIVIDUAL DEBT 


Suppose a partner issues the firm 
check to his private creditor, in pay- 
ment of his private debt. The bank, 
of course, has no notice from the 
form of the check, that it is not 
given in partnership business, and 
can, therefore, safely pay the same. 
But is the creditor protected, or will 
he be liable to refund the money on 
suit of the firm? The creditor, in 
such a case, will have notice that the 
partner is applying the firm assets 
to his private use, and will take the 
risk of,assent of the other partners. 

In a case before the supreme court 
of Pennsylvania,+ one of the mem- 
bers of a partnership, being indebted 
upon a promissory note made by 
him individually, on the day it 
was due gave the holder of the note, 
in payment a check in the name of 
the firm of which he was a partner. 
The holder of the note knew that the 
signature and the writing in the 
check were in the handwriting of the 
maker of the note, but he gave the 
note up to him. The co-partner, 





* Hogg v. Skeen, 34 L. J. C. P. 153. 
+ Graham v. Taggart, 11 Atl. 652. 
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upon being informed by the teller of 
the bank that the check had been 
given, stopped payment, and notified 
the holder of the check that it had 
been given in fraud of his rights, 
without his knowledge or consent. 
The holder sued both partners on 
the check. He recovered judgment 
against the partner who gave the 
check, but not against the non-as- 
senting co- partner. The court said: 
“We are of opinion that the facts set 
forth in the case stated were notice 
to the plaintiff that John Taggart 
Jr. was using the assets of his firm 
to pay his own private debt, and 
plaintiff thereupon took the risk of 
the assent of the other partner. The 
fact is admitted that it was in fraud 
of the rights of the other partner, 
consequently he cannot be held.”’ 

But it would seem that where the 
creditor, holding the individual note 
of a partner, instead of receiving 
payment directly from the debtor by 
means of the firm check, drawn by 
him, indorses the note over to a 
bank, receiving credit therefor, and 
the bank takes the firm check, issued 
by the debtor in payment of the 
note, the original creditor cannot be 
held accountable for the amount by 
the firm. { 

In a recent Iowa cases, where one 
of two partners had drawn many 
checks in the firm name, which con- 
stituted misappropriations of the 
firm funds to his private use, his co- 
partner endeavored to make the 
bank which paid the checks liable, 
as a party to the misappropriation. 
A brief statement of the facts and 
what the court held will be instruc- 


t Wheatland v. Pryor, 133 N. Y. 97. 
§ Evans v. Evans, 82 Iowa 492. 
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tive upon the point of the banker’s 
liability. E and C werepartners, and 
C was connected with various other 
business enterprises, which finally re- 
sulted in his insolvency. C had but 
little capital when he entered the 
partnership with E. He drew money 
from the partnership funds in bank 
at Malvern with which to support 
his family and build a house and 
used some in his other business ven- 
tures, having drawn a large amount 
in excess of his share of the funds. 
The banker denied that he had knowl- 
edge of the fact that C was drawing 
checks in the name of the firm for 
his personal use, while E insisted 
that the banker had actual knowl- 
edge of the different business inter- 
ests of C and that a large number 
of checks, drawn by him in the name 
of the firm, showed upon their face 
that they were not drawn for the 
purposes of the firm; therefore E 
insisted that, in paying them, the 
banker became a party to the mis- 
appropriation of funds made by C. 
The court, in examining the facts, 
said that many of the checks, drawn 
in the business of the firm, were 
made payable to it, but that was 
not true of all of them. C managed 
the business at Malvern and fre- 
quently drew out money for use there, 
and at other points in that neighbor- 
hood where the firm was doing busi- 
ness, by means of checks payable to 
himself. Checks were also drawn on 
account of the firm and made pay- 
able to other persons. After the firm 
had been doing business for some 
time, C adopted the plan of deposit- 
ing his personal funds with the banker 
in the name of the firm, and draw- 
ing firm checks for his own use. Com- 
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menting and deciding upon the facts, 
the court said it was obvious, in 
view of the practice of the firm and 
the rights of C, that the fact that 
checks were made payable toC and 
various other persons, instead of to 
the firm, was not notice to the 
banker that they were nct drawn on 
account of firm business. While E 
claimed he had no knowledge of the 
method pursued by C in drawing 
checks and keeping accounts, his 
claim was contradicted by the evi- 
dence. The court further said that 
even if C’s claim were conceded to 
be true, the result would be the same, 
for the jury were fully justified by 
the evidence in finding that the bank- 
er had no knowledge of the alleged 
misappropriation of the funds by C, 
and that he was not a party to it. 
CAN ONE PARTNER AUTHORIZE AGENT TOSIGN 
FIRM CHECKS » 

The question sometimes arises in 
banking practice whether one of two 
or more partners can give a power 
of attorney to a third person to sign 
checks in the firm name, so that 
checks so signed would be a valid 
demand upon the bank, and with 
the same effect as a binding obliga- 
tion, as if signed by one of the part- 
ners in the name of the firm. Reply- 
ing to an inquiry in the Journal a 
few years ago,* we questioned whether 
a power of attorney executed by an 
individual partner to a non-member 
of the firm to draw checks in the 
firm name would be a sufficient justi- 
fication to the bank to pay checks, 
so drawn. But it would seem by the 
decisions that a single partner has 
such right. In an early English caset 


‘19 B. L. J. 658. 
+ Williamson v. Johnson, 1 Barn. & Cres. 146. 
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Holroyd J. gave it as his opinion 
that one partner may act by procura- 
tion for the whole firm; and in the 
Iowa case which we have just referred 
tot it is expressly held that one 
partner may empower other persons 
to draw checks of the firm. In that 
case of a partnership of E and C, 
some of the checks were drawn, and 
the firm name affixed thereto, by 
employes of the firm or other per- 
sons by direction of C, but claimed 
to have been done without the knowl- 
edge of E_ E imsisted that C was 
not authorized to empower such per- 
sons to sign checks; that the checks 
so signed, especially all not in fact 
drawn for firm purposes, were in- 
valid; and that the banker was lia- 
ble for having paid them. But the 


court held that C was the general 
agent of the firm for the transaction 
of its business and as such agent he 


had the right to empower other per- 
sons to draw the firm checks. At 
times he was absent from the princi- 
pal place of business and it was 
then necessary that some employe 
or other person should be authorized 
to draw checks in order to carry on 
the business. The banker, thecourt 
said, should be protected from lia- 
bility on account of such checks 
drawn within the actual or apparent 
scope of the firm business. 


BANKER’S DUTY OF INQUIRY. 
Where accounts are kept at a bank- 
er’s by a firm, each partner having 


the right to draw checks, and also 
by the individual partners of the 


+ Evans v. Evans 
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firm, it is not the duty of the bank 
ers to inquire into the propriety of 
any transfer of funds which may be 
made from and to the different ac- 
counts.* 


DEATH AND DISSOLUTION 


Upon the death of one partner in 
a firm having an account at a bank- 
ers, the surviving partner has a 
right to draw checks upon the part- 
nership account.t 

Upon dissolution of a partnership, 
if the partners make an agreement 
that any one of them, or any other 
person, shall have control of the 
funds as liquidating agent, it is neces. 
sary that the authority so conferred 
be made clearly exclusive of any 
residuary authority remaining in any 
of the other partners; and that the 
bank be notified to this effect; other- 
wise, payment to any partner, other 
than the liquidating partner or 
agent, will be valid. In an English 
case,{ it was held that payment of a 
partnership debt to one of two part: 
ners, after they had appointed a 
third person to collect the debts, and 
with notice of such appointment, was 
good. The court said the agreement 
in the case was a mere authority to 
the agent to receive payment; that 
this did not bar the partner who re- 
ceived payment of his rights; there 
must be something exclusive in the 
agreement to bar him, otherwise his 
original rights remain. 

. Backhouse v. Chariton, 8 Ch. Div. 444 

+ Backhouse v. Charlton, supra. 

* Porter v. Taylor, 6 Maule & S. 15¢ 
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O be a successful banker, a man 

must possess a certain kind of 

knowledge and certain qualities. 
He must have the quality of good 
judgment, often termed common 
sense, intelligence, firmness and in- 
tegrity. His equipment of knowl- 
edge need not, necessarily, include 
that acquired in a college or uni- 
Among the successful bank- 
ers there are many college-bred men 
and more that are not; and among 
men that have made a failure in 
the banking business, will be found 
both those who have had the bene- 
fit of a collegiate education and 
those who have not. While a col- 


versity. 


lege education is doubtless beneficial, 


by reason of giving man a broader 
range of general knowledge, a deeper 
insight into many arts and sciences 
and a training and strengthening of 
his mental powers it is not, how- 
ever, a sine qua non to the conduct 
of the banking business, for among 
the most successful bankers of the 
present day are those who have 
entered the bank at an early age 
and whose whole iife has been chiefly 
devoted to the acquirement and the 
application of the special knowledge 
necessary to the conduct of banking. 
This knowledge embraces facts as to 
trade or commerce and genera! busi- 
ness conditions; the nature and 
functions of money and of all the 
instruments of commerce used as a 
substitute for money as well as rep- 
resenting values in other forms; the 
relation in which the bank stands to 


the business community; a knowl- 
edge of the values of various kinds 
of property used in, or as an aid to, 
business operations; the various 
methods of investing money; a 
knowledge of the law governing the 
banking business and of the instru- 
ments and values in which bankers 
deal; and above all a knowledge of 
human nature—whom to credit and 
whom to distrust. 

The important practical question, 
therefore, for every man who would 
be successful in the banking business, 
is, how has the knowledge and 
training, which has made him suc- 
cessful, been acquired by the veteran 
banker, and how is such sknowledge 
to be acquired by the beginner in 
the business, or the bank clerk seek- 
ing advancement? While an elemen- 
tary knowledge of book and account 
keeping, of matters as to principal 
and interest, as to the values and 
denominations of money, as to com- 
mercial contracts, and concerning 
the general principles underlying the 
profession is to be obtained from 
books, is not the substantial knowl- 
edge necessary to success obtained in 
every case from the school of ex- 
perience, the knowledge obtained 
from observation and personal con- 
tact with men in the world of busi- 
ness, the knowledge acquired from 
the actual conduct of transactions, 
the knowledge stored up in each 
banker's mind as the result of a 
multitude of successive operations in 
which he has engaged? 
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It is an old and trite saying that 
experience is the best teacher and it 
is undoubtedly true that the knowl- 
edge which has contributed most 
largely to the success of the veteran 
bankers of the present day is that 
fund of knowledge gained as the re- 
sult of individual experiences in the 
conduct of their business, oftentimes 
costly, rounded out and improved 
by general reading and observation 
and continual interchange of ideas 
and experiences with others of their 
class. 

In this connection we desire to 
emphasize the educational and prac- 
tical value of a study of the current 
legal decisions affecting the banking 
business, not only to the younger 


banker, newly embarked in the busi- 
ness who has yet much to learn, but 
to the more experienced banker who 
has long been engaged in itsconduct; 


for we maintain that the school of 
experience, that incomparable uni- 
versity and storehouse of banking 
information, has, for its most effec- 
tive text-books, not only upon the 
law but upon the general business 
and methods of banking, the decis- 
ions of the courts upon banking 
transactions. 

It is undoubtedly true that by far 
the greatest fund of information re- 
garding the operations or business of 
banking is contained in the reported 
decisions of the courts. Since the 
beginning of the business of modern 
banking in England and America, 
there have been more than 20,000 
decided cases which have arisen out 
of its conduct, dnd the reports of 
these cases constitute a store house 
of information not only concerning 
the governing law, but concerning 
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the general business, which for ex 
tent and variety is unequaled by any 
other published documents. We have 
a few books concerning the business 
of banking in which its methods and 
machinery are detailed; but for the 
wealth of information concerning its 
precise conduct in the infinite variety 
of particular instances, the informa- 
tion afforded by the decisions of the 
courts is nowhere else obtainable. 
The business of banking has grown 
up from methods of business long 
observed, till they had a tacit ac 
knowledgment that gave to such 
methods the force of customs. In a 
multitude of instances wherein trans- 
actions have resulted in differences of 
opinion, or disputes, between the 
parties, thecourts have been appealed 
to; they have reviewed the methods 
of business or customs and have an- 
nounced or declared the proper rules 
for the government of such transac- 
tions. The main body of the law 
governing the business of banking 
has thus been built up by legal de- 
cisions, founded on custom. The 
law of banking has almost entirely 
emanated from the broad conceptions 
of bankers, as to methods of doing 
business. There has been a tendency 
in recent years towards codification 
of the main rules, which have been 
fixed by the courts, and our Nego- 
tiable Instruments Law wherein the 
main rules governing bills, notes and 
checks have been codified is an ex- 
ample of this; these rules govern- 
ing instruments which enter into 
banking transactions. But the un- 
codified law affecting banking busi- 
ness is still vast, and the develop- 
ment of the law by the decision of 
new cases is constantly going on, 
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and hundreds of legal decisions af- 
fecting the banking business and in 
settlement, of new questions, constant- 
ly arising out of new conditions, are 
being made every year. 

What, then, is the educational and 
practical value of a study of current 
legal decisions to those engaged in 
the banking business or those who 
would properly equip themselves for 
its conduct? Take any single de- 
cided case and what does it teach? 
A banking transaction has taken 
place and some mistake has been 
made, or some dispute has arisen, 
which results in an appeal to the 
courts. Frequently, in order to ar- 
rive at a correct decision, the entire 
method of transacting such business 
is reviewed in considerable detail. 
Irrespective of the rule of law finally 
announced, the report of the case 
affords to the student of banking, a 
precise knowledge of how the par- 
ticular kind of banking business in- 
volved in the transaction is carried 
on. It is therefore educational in 
the light of an exposition of bank- 
ing method. As banking transac- 
tions in different geographical sections 
are various, this, and like cases, give 
to the student in one section, an in- 
sight into the banking business of 
another section,a branch of knowledge 
not current in his own locality, 
which cannot fail to have a broad- 
ening effect. Then, again, the case 
may show a banker’s mistake which 
has put a bank into costly and un- 
successful litigation. The banker 
who made the mistake will have pur- 
chased his information by dearly 
bought experience and will not be 
likely to make the same mistake 
again. But to him who will read 
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and profit by the decision of the 
court, the experience and benefit will 
come without other cost than an 
attentive reading. In this view, then, 
the decision, in addition to being an 
instruction in the method of con- 
ducting a banking transaction, is 
also a lesson as to the governing 
law, showing what is a legal and 
proper method and what is anillegal 
method of conduct. 

Take the decided cases which we 
report in this number, by way’. of 
illustration. In the first case which 
we publish this month a transaction 
is disclosed of a sale and shipment 
of oil from Temple, Texas, to Louis- 
ville, Kentucky. The report of this 
case gives us, first, an insight into 
that particular branch of commerce; 
secondly, it shows how the bank 
enters the transaction, with its funds, 
in aid of that commerce, namely, a 
draft having been drawn for the 
price and bill of lading representing 
oil attached as security, upon which 
documents the bank has advanced 
money at Temple, to be collected 
later at Louisville. Lastly, the case 
shows a dispute between the buyer 
of the oil and the seller as to the 
amount of money due, an attempt 
by the buyer to attach the oil for 
nioney claimed to be due from the 
seller and shipper, and a decision 
protecting the bank’s superior rights 
to the oil, by virtue of its purchase 
of the draft and bill of lading, as 
against the attaching claimant who 
attempted, unsuccessfully, to prove 
that the bank was not in reality 
owner, but only the collecting agent 
of the seller. This case, then, is an 
education in the following respects: 
How shipments of oil are made; the 
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documents used in connection with 
the shipment and to obtain pay- 
ment; the relation of the bank to 
the transaction; and the law gov- 
erning the bank’s rights. 

Take the next case. A man de- 
posits money in a Mexican bank and 
takes a form of certificate of deposit. 
He indorses and delivers the certifi- 
cate to another, who seeks to col- 
lect it out of property of the Mexican 
bank in New York. The particular 
certificate is without words of promise 
to pay and the result of this case is 
that an instrument, supposed by 
the parties to be a negotiable certi- 
ficate of deposit, transferable in the 
regular way by indorsement and 
carrying to the transferee before 
maturity freedom from equities, is 
held not to have that character at 
all, but to be in the nature of a 
mere receipt or piece of evidence of 


money deposited at a _ particular 
time, not sufficient to form the basis 


of an action by the holder. This 
case teaches the difference between 
negotiable forms of certificates of 
deposit and instruments which lack 
the characteristics of negotiability, 
and teaches the necessity to all who 
give value for certificates of deposit, 
of being able to judge as to their 
negotiable character. 

Still another case involves an issue 
of bank stock to a man as “‘trustee.”’ 
It shows that such certificate cannot 
be safely purchased from the trustee, 
or transferred by the bank to such 
purchaser, without inquiry, for the 
word “‘trustee’’ would charge the pur- 
chaser with inquiry as to the benefi- 
cial ownership of the stock. 

Another case involves the trick of 
paying an amount by check, taking 
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a receipt for the amount, and then, 
after the creditor has died and his 
estate attempts to collect the balance 
still due from the debtor, attempt- 
ing to prove two payments of equal 
amount, offering the check as evi- 
dence of one payment and the receipt 
as evidence of another. The case 
shows the law governing the pre. 
sumptions arising from such a trans- 
action and teaches the lesson to any 
creditor who gives a receipt for a 
check, to specify in the receipt that 
the money has been paid by check, 
to obviate the danger of being 
charged with a double payment. 

Another case shows the usage of 
bankers, when forwarding drafts for 
collection at distant points, to take 
remittances in bank exchange, the 
report being an instructive exposi- 
tion of this branch of banking busi- 
ness, showing also that the law is 
that the usage as to this method of 
remittance is binding on the owner, 
who employs the bank to make the 
collection, as an implied part of the 
contract. 

This is sufficient for purpose of 
illustration. Every month our readers 
are supplied with the reports of the 
latest cases which are in the highest 
degree educational in the informa- 
tion afforded as to the conduct of 
the banking business in various sec- 
tions, as well as eminently useful and 
important, as making clear the rules 
of law governing the proper conduct 
of banking transactions, and enabling 
the reader to profit by the experiences 
of others. 

The decided cases, then, are lectures 
upon the banking business and the 
law governing the same, regularly 
issued from the university of experi- 
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ence—the best educational univer- 
sity in existence—delivered by pro- 
fessors of the highest authority, 
charged under Oath with correctly 
sifting and stating the facts and de- 
claring the governing law, and lec- 
tures of which all who choose, may 
avail. Cana better or more effective 
way of obtaining an education in 
the banking business be found, than 
the taking of such a course of lec- 
tures issued from the school of ex- 
perience, and profiting thereby? We 
think not. 
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The foregoing is designed merely 
as suggestive of the educational and 
practical value of a study of the 
legal decisions as they are announced, 
without attempting to give all the 
reasons why such study is one of 
the most important branches of bank- 
ing education. Our object is merely 
to set the general reader to thinking 
about the subject; the more con- 
sideration he gives to it, the more, 
we believe, will he realize the truth 
of the statements above made. 
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"| is 


every 


an age of progression. In 
line of industry new and 

improved methods are supplant- 
ing the old, necessitated by new and 
conditions. The business 
man in any line who clings to the 
obsolete methods which were suited 
to the days of his predecessors, is 
now soon outstripped by his more 
wide-awake competitors and his busi- 
ness fades away. 

Among the changes wrought by 
modern business methods is the in- 
troduction, in certain lines of busi- 
ness where formerly it was deemed 
unnecessary, of scientific methods of 
making known to the world, the 
special characteristics of a particu- 
lar business for the purpose of in- 
creasing its volume. Among other 
lines wherein this necessity is 
felt, is 


changed 


now 
the banking business. In 
former days, the banker, equally as 
the lawyer, found it unnecessary to 
advertise his business to any great 
extent; in fact, advertising was 
looked upon as rather an undignified 
proceeding. All that was necessary 


to be done was to establish an office 
or banking house in a _ particular 
locality and the business would come 
unsought. But now,allthisischanged. 
The advent of competitors in the 
banking business, and the division of 
the business to a certain extent into 
specialties, make it necessary for the 
banking institution which would 
maintain its success and prestige, 
and not let its business fall away, 
to make known to the world, in an 
appropriate way, the facts and spe- 
cial facilities which the institution 
affords and which make it worthy 
of patronage. 

This necessity is being recognized 
more and more by the wide-awake 
and progressive banker, who har- 
bors no mistaken notion that the 
money put out in judicious adver- 
tising is a useless expense, but re- 
gards it rather in the nature of an 
investment which, carefully made, 
will yield good returns. 

The forms of bank advertising are 
sO numerous and various that we 
shall not attempt any extended dis- 
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cussion of their character. Whether 
in form of a circular, a souvenir, an 
announcement in a daily paper, or 
in a weekly or monthly periodical, 
or in the nature of personal inter- 
view by a representative of the bank 
with prospective patrons, each and 
every one of these forms of advertis- 
ing, when done at the proper time 
and in the proper manner, is an in- 
vestment which is bound to yield 
beneficial results in proportion as 
good judgment has been used on the 
part of the bank. 

Bank advertising has to-day come 
to be so well recognized as a neces- 
sary branch of the business opera- 
tions of a successful bank, that in 
many institutions one or more of its 
officials have become qualified as 
experts in this respect and it is a 
part of their duty to so advertise 
the business of the bank that its in 
terests will be best furthered. Not 
only this, but the modern necessi- 
ties of banks in this respect have 
called into being a new character of 
business expert, namely, the man 
who makes it his special business to 
study the needs of publicity of bank- 
ing institutions and to give advice 
and assistance to these institutions 
concerning the best methods of mak- 
ing public the specialties of their 
business. : 

One of the best of these experts, 
Mr. William S. Power, of Pittsburg, 
was recently invited to address the 
convention of the Pennsylvania Bank- 
ers’ Association at Atlantic City on 
the subject of “Advertising a Finan- 
cial Institution.’’ Mr. Power has 
given the subject of advertising finan- 
cialinstitutions years of careful study 
and is to-day entrusted with placing 
the advertising of a great number 
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of the most prominent institutions 
in the state of Pennsylvania. An in- 
teresting portion of Mr. Power’s ad- 
dress was that in which he demon 
strated, by a presentation of facts 
and figures, the following truth : that, 
given a number of banks in any 
financial center, some of whom ad- 
vertise their business and some do 
not, the advertising banks 
show an increase in their volume of 
business, and the non-advertising 
banks, a decrease. We extract from 
Mr. Power’s address the following : 

“During the five years the banks 
that have advertised continuously 
have increased 38 per cent. in assets 
and 85 per cent. in deposits. The 
banks that have not advertised have 
increased 27 per cent. in assets and 
11 per cent. in deposits. This record 
is affected necessarily by the numer- 
ous combinations of recent years, 
but these have been eliminated so 
far as possible and the figures given 
erron the side of conservatism rather 
than otherwise. But come down to 
the last year, the year that has 
tried men’s souls, and that has caused 
banking institutions as many bad 
half hours as any year in the last 
quarter of a century. In times like 
these the cumulative force of adver- 
tising ought to make itself felt if it 
ever does, and hence a comparative 
record of the past year is even more 
of a test than the record of five 
years. The record of the single year 
is also very much more accurate as 
it is possible to include a much larger 
percentage of the banks without run- 
ning against combinations that swell 
the figures abnormally. 

‘‘And here is the story the year 
has told: 

“In assets, the advertising banks 


will 
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have gained 21 per cent.; the non- 
advertisers have lost 5 per cent. 

“In capital the advertisers have 
increased 15 per cent.; the non-ad- 
vertisers have decreased 11 per cent. 

“In surplus the advertisers have 
gained 16 per cent.; the non-adver- 
tisers have gained 10 per cent. 

“In deposits the advertisers have 
gained 22 per cent.; the non-adver- 
tisers have lost 7 per cent. 

“In other words, the banks that 
have been persistent advertisers have 
shown substantial gains in every es- 
sential feature. The banks that have 
not advertised have lost in every- 
thing but surplus, and the gain there 
is not nearly so great as in the other 
class. 

“It is interesting to note in look- 
ing over the records that only one 
bank in the advertising class shows 
any loss, and that was caused by 
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the withdrawal of a constituent in- 
stitution, while among the banks 
that have not advertised there are 
only three or four that do not show 
a loss in both deposits and assets.” 

The above facts, stated with refer- 
ence to financial institutions in the 
city of Pittsburg, can be duplicated 
with reference tothe banking institu- 
tions in New York, Chicago, St. 
Louis, Philadelphia or any other 
financial center and the lesson these 
facts teach to the men in charge of 
our banks to-day, who would make 
their respective institutions success- 
ful, is the necessity of judicious ad- 
vertising as a means of insuring suc- 
cess, increasing the volume of busi- 
ness and preventing the institution 
from lapsing into a condition where 
its existence will be ignored by many 
who would otherwise be its patrons, 


STATE BANK EXAMINERS IN VIRGINIA. 


movement is under way, looking 
to the enactment of legislation, 
creating the office of State Bank 
Examiner for the State of Virginia. 

The Virginia Board of Trade have 
taken the initiative. At the second 
annual meeting of the Board, held 
at Norfolk on August 25th, the 
president, Charles W. Priddy, in his 
report, urged the necessity for super- 
vision of the banks by official ex- 
aminers under state control, using the 
following language: 

“The peculiar conditions of our 
banking system make a close and 
vigilant supervision of-those institu- 
tions organized under State laws 
very important. For some reason 


A 


the State of Virginia has never en- 
acted any laws providing for the ex- 
amination of its banks by official 
examiners under State control. I 
believe that any government, state 
or national, that assumes the re- 
sponsibility of granting a charter to 
any institution to receive on deposit 
the funds of its citizens, call it bank, 
trust company, savings bank, insur- 
ance company, or what you like, 
falls short of its duty if it does not 
provide for thefrequent and thorough 
examination of such an institution. 

“The last report of State banks 
and trust companies to the Corpora- 
tion Commission showed 130 banks 
and 18 trust companies operating 
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in this State under State charter and 
control, with deposits of $34,104,- 
817.17. In addition to this there 
are quite a number of building and 
loan associations, which do not re- 
port to anybody, but have thous- 
ands upon thousands of dollars of 
the people’s money in their hands 
for safe investment, and often when 
we hear of these institutions it has 
proven anything but a safe invest- 
ment, and the thing which should 
make a strong appeal to our sense 
of right and justice, is that the peo- 
ple who are always the heaviest 
losers by the mismanagement of 
these companies are those who can 
least afford it. 

“To you, who have the blessings of 
a superior intellect and have had 


the advantage of a business training, 
many of our humble, but best citi- 
zens look for protection in the shape 


of wise legislation. This $34,104,- 
817.17 in deposits represents the re- 
ward of industry of your land. It 
represents the widow’s mite, and the 
orphan’s subsistence. Have you the 
right to license any body of men to 
take them and do with them as they 
please without restriction or the 
supervision of capable and honest 
representatives of the State? Do 
they not each appeal to you for 
protection, and does not your sense 
of wisdom suggest prompt action in 
the shape of proper legislation? The 
United States government, yearsago, 
saw the necessity of this for her sys- 
tem of national banks, and many 
States have followed in her path for 
their State institutions. I believe 
everybody recognizes the wisdom of 
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this action, and I trust it is only 
necessary to bring it to the atten 
tion of our law-makers to have it 
properly acted upon. 

“The late Constitutional Conven 
tion recognized the necessity for some 
thing to be done on this line, and 
provided that it could be done by 
legislative enactment, under the con 
trol and management of the Cor- 
poration Commission. 

“‘A proper and necessary safeguard 
for all depositors and stockholders 
can be provided and _ successfully 
maintained, without any expense to ° 
the tax-payers at large, and with 
but little expense to the institutions 
themselves, which, considering the 
benefit to be derived, I believe they 
will cheerfully bear. This is a sug- 
gestion to which I ask your especial 
consideration.” 

Following this recommendation, 
the matter was introduced in full 
meeting of the Board and referred 
to the Executive Council for action. 

At a meeting of the Executive 
Council recently held, the subject was 
considered and a special committee 
appointed to take up the question 
of creating the office of state Bank 
Examiner for the State of Virginia, 
and to draft a suitable law to be 
presented at the next session of the 
legislature for passage. Mr. James 
R. Gordon, of Richmond, Va., is the 
chairman ot the special committee 
and Mr. E. B. Jacobs of Roanoke 
and Mr. E. F. Acree of Danville are 
the other members. The legislature 
of Virginia does not meet until Janu- 
ary, 1906, so the committee will have 
ample time to perfect their plans. 
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INSIDERATION OF THE LEGAL EFFECT 
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General Statement. 

Legal Effect. 

Negotiability of Check ‘* Payable if desired 
at.” : 

Check ** payable at” another bank negotiable 

\ source of danger to the city bank. 


Does check “Payable at” require accept- 


ance: 


GENERAL STATEMENT 


ITH the ever progressing de- 
velopment of commercial trans- 
actions, come the invention and 
use of new forms of instruments of pay- 
ment, to meet new conditions, or serve 
new purposes. The commercial world, 
not satisfied with the old and well set- 
tled forms of negotiable paper, tried 
and found true by ages of experience 
with their legal effect and character 
defined and settled by law, finds oc- 
casion every now and again to make 
innovations and introduce new pro- 
visions or conditions in the older 
forms, the legal nature and effect of 
which, until they have passed through 
the stages of long continued use and 
scrutiny of the courts, must remain 
to a certain extent problematical. 
An example of this innovation is 
afiorded by the introduction and use 
in many sections of the country of 


checks on banks with an added pro- 
Vision 


VW 


OF 


,” OR “ PAYABLE 


CHECKS, DRAWN ON ONE BANK CONTAINING 


Al ANOTHER BANK, 


“Payable if desired at;’’ or 

‘‘Payable at,”’ 
another bank. To the ordinary form 
of check which, by over a century of 
use and judicial precedent, has at 
tained a clearly defined legal charac- 
ter as a negotiable instrument, with 
rights and obligations of the parties 
thereto fully determined, is now added 
in many instances, clauses in the lan- 
guage stated, the legal effect of which 
has yet to be passed upon judicially 
and the status of these instruments 
in the commercial world more clearly 
ascertained. 

The purposes for which such in- 
struments are used may be more 
readily understood. Briefly stated 
they are designed, we understand, as 
a form of check, drawn upon a coun- 
try bank, made payable if desired 
at, or payable at, a city bank for 
the purpose of enabling the check to 
be classed as one payable in the city, 
rather than in the country, and as 
such, not subject to the collection 
charge which the banks in many 
cities make, upon out-of-town paper. 
This view of the purpose of the check 
‘Payable if desired at” was taken by 
the New York Clearing House when, 
in February 1902, a circular note 
was issued by that Association an- 
nouncing the decision of the Clear- 
ing House Committee that banks, 
paying checks drawn on outside banks 
stamped ‘Payable, ifdesired at ——— 





742 THE BANKING 


Bank, New York,”’ were acting con- 
trary to the Constitution of the As- 
sociation; and again in May 1903 
when a second circular was issued 
declaring that payment of such items 
through the exchanges would not be 
permitted, and the receiving bank 
should treat them as missent and 
would be entitled to collect the 
amount of fines payable on missent 
items, The Clearing House prohibition 
just referred to did not specify in terms 
checks drawn on an out-of-town bank 
“Payable at’’ a New York bank, as 
distinguished from a check “ Payable 
if desired at’’ a New York bank, but 
both forms are doubtless within the 
spirit of the prohibition. 

While checks of this character have 
been barred from the New York Clear- 
ing House, there are many other 
cities wherein scales of charges for 
the collection of out-of-town checks 
have been adopted, in which no rule 
has been made, as in New York, dis- 
criminating against the check, drawn 
upon a country bank and made pay- 
able at the city institution. These 
forms of.checks are, therefore, still 
used to a considerable extent. 

LEGAL EFFECT. 

The purpose of this article is to 
discuss the legal effect of these forms 
of checks. Sooner or later they will 
come before the courts and their 
legal character can then be stated 
with more certainty. The inquiry 
involves a consideration whether 
there is a difference in legal effect be- 
tween the two forms “Payable if de- 
sired at”’ and ‘‘ Payable at;” whether 
one or both forms are negotiable in- 
struments; and whether any other 
considerations exist, from a legal 
point of view, which militate against 
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their use either from the standpoint 
of the holder through whose hands 
they pass, or from the standpoint of 
the city bank of payment. 


NEGOTIABILITY OF CHECK 
SIRED AT.” 
In the Journal for June 1903, dis- 
cussing the negotiability of the ‘‘pay- 
able if desired at’’ form, in view of 
the provision of the Negotiable In- 
struments Law under which a bill is 
not negotiable if addressed to two 
or more drawees in the alternative 
or in succession, we said that the 
‘“‘payable if desired at’’ clause comes 
very close to addressing the check 
to a second, or alternative, drawee 
within the meaning of the act, and 
this would beyond doubt deprive the 
check of the quality of negotiability. 
Let us re-consider this question of 
negotiability. A check or bill is not 
negotiable if it is addressed to two 
drawees, as for example 
‘“*To Canton Bank, Canton, Ohio;”’ 
or, 
“To Ocean Bank, New York, N. Y.”’ 
On the other hand, negotiability 
would not be destroyed where it was 
addressed to but one drawee, with 
two places ofpayment. Atallevents, 
such is the law merchant with re- 
gard to promissory notes, A note 
may be made payable at more than 
one place specifically named, in which 
case it will be presumed that the 
maker has cash at each of the places 
named, and presentment at either 
place will be sufficient upon which to 
base a protest and hold an indorser. 
A line of cases so hold.* 
Now the question is, when a check 


“PAYABLE IF DI 


* North Bank v. Abbott, 13 Pick. (Mass.) 465; 
Langley v. Palmer, 30 Me. 467; Hazard v. Spen- 


cer, 17 R. I. 561. 
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is drawn upon the Canton Bank at 
Canton, Ohio “Payable if desired at 
the Ocean Bank, N. Y.”’ is it ad- 
dressed to one drawee, with two 
places of payment, namely, Canton 
and New York, or is it addressed to 
two drawees? In other words has 
the maker of the check himself placed 
funds on deposit in both banks, and 
in drawing the check in this form in- 
tended to address it to both banks; 
or has he merely placed funds on 
deposit with the Canton bank, ad- 
dressing his check to that bank as 
sole drawee and the Canton bank 
itself arranging a credit with the 
New York bank? The form of words 
undoubtedly implies a previous ar- 
rangement and deposit with the New 
York bank to honor such checks, but 
whether the maker of the check, or 
the Canton drawee, has made the ar- 
rangement, the check itself does not 
show. The question of negotiability 
must be determined from the face of 
the check itself, not from outside 
facts. The design of the instrument 
is to draw the money from either 
bank; in that sense both banks are 
drawees. The instrument impliedly 
informs the holder that money is on 
deposit in either bank to meet the 
check: that either bank will pay it. 
Is it addressed to one, or to both? 
Is it an order addressed to the New 
York bank to pay, as well as to the 
Canton Bank, or is it an order ad- 
dressed solely to the Canton Bank, 
to pay either at the home bank or 
at its correspondent bank in New 
York, if the holder desires to pre- 
sent it there? Is the New York bank 
to be regarded as a second or alter- 
native drawee, or is the check simply 
addressed to one drawee, at Canton, 
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and the New York bank to be con- 
sidered as the paying agent of the 
sole Canton drawee? 

Weleavethis problem for the courts 
to solve, with the simple statement 
that there is a serious question as 
to the negotiability of such a form 
of check. 


CHECK “PAYABLE AT” ANOTHER BANK NEGO- 


TIABLE, 

Is the legal effect of a check drawn 
“payable at’? another bank different 
from the one just above considered? 
We think so. In this case there is 
no option to the holder, expressed 
by the words “if desired,’”’ to pre- 
sent at either one of two banks. It 
is a check drawn upon one bank, 
payable at another bank. It has 
but one drawee and one place of pay- 
ment. Such a check is, therefore, ne- 
gotiable. But is it a safe form of 
instrument forthecity bank tohonor? 
In case the country bank upon which 
it is drawn, is a private bank and 
has lodged with the city bank ample 
security for honoring such check, as 
its paying agent, probably, yes; as- 
suming that the city bank is familiar 
with the signature of the drawer, so 
as not to run the risk of loss from 
mistaking the signature and paying 
on a forgery. 


A SOURCE OF DANGER TO THE CITY BANK. 


But let us suppose that the X Na- 
tional Bank of Cincinnati, Ohio, has , 
made arrangements with the Y Na- 
tional Bank, located at Chicago, 
for the latter to honor the checks of 
certain parties drawn on the Cincin- 
nati bank, made “Payable at’’ the 


Y National Bank of Chicago. The Y 
National Bank has paid ten or twenty 
thousand dollars of such checks, 
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charged them against a credit in 
its hands of the X National Bank of 
equal amount, when suddenly the X 
National Bank closes it doors and a 
receiver is appointed. The result of 
this transaction will be this: The 
Chicago bank will be unable to ap- 
ply the credit balance in its hands 
against the checks. That credit bal- 
ance it will have to pay over to the 
receiver as part of the assets of the 
X National Bank, and its only claim 
for reimbursement will be asacreditor 
upon the checks, for what it can re- 
cover by way of recourse upon the 
drawer. 

Let us illustrate this by the follow- 
ing precedent: The Fidelity National 
Bank of Cincinnati had an arrange- 
ment with the Second National Bank 
of Springfield, Ohio, by which the 
Springfield bank cashed checks of 
certain depositors drawn on the Fi- 
delity and charged them against the 
proceeds of collections which it made 
for the Fidelity. On the eve of the 
failure of the Fidelity National, but 
without knowledge or notice of the 
latter’s insolvency, the Springfield 
bank cashed two such checks drawn 
on the Fidelity which it charged 
against funds in its hands belong- 
ing to the Fidelity, sending the checks 
on to the Fidelity in the usual course. 
The officials of the government had 
taken possession of the assets of the 

. Fidelity before the checks so cashed 
reached that institution, and the re- 
‘ceiver refused to credit the Spring- 
field bank with the amount He 
brought suit against the Springfield 
bank for the money in its hands be- 
longing to the Fidelity and the latter 
sought to offset the amount of the 
two checks so cashed. The court re- 
fused to allow the amount of the 
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checks as a credit and gave 
ment for the receiver.* 

The court pointed to section 5190 
of the U. S. Revised Statutes where 
it is enacted that “the usual business 
of each national banking association 
shall be transacted at an office or 
banking house located in the place 
specified in its organization certifi- 
cate’ and it said: ‘Under this sec- 
tion it certainly would not be com- 
petent for a national bank to pro- 
vide for the cashing of checks upon 
it at any other place than at its 
office or banking house. Whatever 
risk there was in the defendant's 
(Springfield bank’s) business of cash- 
ing checks upon the Fidelity devolved, 
therefore, necessarily’ upon the de- 
fendant and not upon the Fidelity. 
So far as the Fidelity was concerned, 
the checks were not cashed until they 
were presented and accepted at its 
banking house. They were not so 
presented until the morning of the 
21st of June after the bank had 
passed into the control of a ygovern- 
ment officer, and after insolvency of 
the bank had made it unlawful under 
5242 Rev. St. to either cash the 
checks on account of the defendant 
or to give the defendant credit for 
them.” 

It is thus seen that a _ national 
bank, as well as such state banks as 
are required to transact their usual 
business at the place of the bank, 
cannot make a lawful or valid ar- 
rangement with a bank in another 
city to pay checks, drawn on the 
bank and marked payable at the 
city bank. In all such cases the risk 
is upon the city bank, of the solvency 
of the country bank, notwithstand- 


judg. 


* Armstrong v. Second National Bank ol 


Springfield, 38 Fed. 883. 
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ing it may have ample security, so 
called, in its hands. The arrange 
ment not being lawful, the security 
will be unavailable in the event of 
failure of the country bank and the 
city bank in all such cases will be 
merely the holder, as purchaser, of a 
check on the country bank which 
has not been paid by reason of the 
drawee’s failure, with no recourse 
whatever upon the country bank and 
only such uncertain recourse as it 
may have upon the drawer of the 
paper. 

The above considerations would 
apply with equal force to the “‘pay- 
able if desired at’? form of check. 
The city bank might hold $100,000 
collateral, or cash credit, belonging 
to the country bank, yet could not 
apply a cent of it in satisfaction of 
checks on that bank, paid by it, in 
the event of the latter’s failure. It 
would be only in those cases, if there 
are any, where thecollateral or credit 
was provided by the country check 
drawer, as distinguished from the 
country bank, that the city bank 
would be protected. 


DOES CHECK “PAYABLE AT 


TANCE ¥ 


REQUIRE ACCEP 


The further question suggests it 


seli—does a check upon a country 
bank made payable at a city bank, 
require acceptance of the country 
bank before it is payable at the city 
bank; that is, wherever the check is 
governed by the Negotiable Instru- 
ments Law? This question is sug- 
gested in view of the fact that that 
law provides that ‘‘presentment for 
acceptance MUST be made * * * 
Where the bill is drawn payable else- 
Where than at the residence or place 
of business of the drawee.” 

At common law, checks or bills of 
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exchange payable on demand were 
never presented for acceptance, but 
theinstrument being dueimmediately, 
presentment for acceptance was merg- 
ed in presentmentforpayment. While 
banks frequently do accept or certify 
checks upon presentment, it is well 
known there is ordinarily no obliga- 
tion on their part to certify a check, 
nor right in the holder to demand 
certification or acceptance, as dis. 
tinguished from payment. We know 
of no case involving or upholding a 
protest for non-acceptance of a check, 
or of a bill of exchange payable on 
demand. The furthest of any case in 
this direction is that of Plato v. 
Reynolds, 27 N. Y. 586, wherein the 
New York Court of Appeals held that 
in case of a bill of exchange payable 
after date, it could be presented for 
acceptance (as distinguished from 
presentment for payment) on the 
very day it became due, and if ac 
ceptance was refused, it could be 
treated as dishonored. But this is 
the only decision of this point in 
England or America, and one of 
the judges dissented, expressing the 
opinion that if the holder neglected 
to require acceptance until the bill 
was due, his right to require accep- 
tance became merged in or confound- 
ed with the right todemand payment. 
But now we have the plain pro- 
vision of the Negotiable Instruments 
Law, that presentment for accep- 
tance must be made where the bill is 
drawn payable elsewhere than at the 
residence or place or business of the 
drawee, and no exception is made in 
the case of demand instruments. 
The history underlying this pro- 
vision is this: A man in Cleveland 
once drew a bill of exchange, pay- 
able three months after date, ad- 
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dressed to the drawee at 115 Cham- 
bers Street, New York, but made 
payable ‘“‘at Ocean Bank in the City 
of New York.” This bill was never 
presented for acceptance, but was 
presented for payment at the Ocean 
Bank and protested fornon-payment. 
It was contended that presentment 
for acceptance to the drawee at 115 
Chambers street was necessary, and 
that presentment at the bank for 
payment was not sufficient to charge 
the drawer and indorsers. This con- 
tention was denied and it was held 
that presentment for acceptance to 
the drawee was not necessary; it was 
sufficient to present the bill for pay- 
ment when due at the Ocean Bank 
(Case of Walker v. Stetson, 19 Ohio 
St. 400). The court admitted that 
non-payment of the bill resulted from 
the fact that the drawee was not 
advised that it had been drawn and 
that, being in funds, he would have 
paid it had he been so advised, but 
it said it was the duty of the drawer 
to advise the drawee, and that the 
words ‘115 Chambers Street’’ added 
to the name of the drawee, imposed 
no additional obligation on the hold- 
er with respect to requiring present- 
ment for acceptance, but were merely 
intended to direct the holder, if he 
desired to have the bill accepted, where 
to seek the drawee. 

When Mr. Chalmers made his draft of 
the Billsof Exchange Act in England, 
he referred to this decision in Walker v. 
Stetson, stating that the law on the 
point was doubtful anda, to settle the 
doubt in favor of the requirement of 
presentment for acceptance in such 
a case, which he evidently deemed 
necessary, he caused to be inserted 
as part of the Bills of Exchange Act 
(see section 39, Sub. sec. 2) the pro- 
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vision that “where a bill is drawn 
payable elsewhere than at the resi- 
dence or place of business of the 
drawee, it must be presented for ac- 
ceptance before it can be presented 
for payment.” From this source it 
was copied into our Negotiable [n- 
struments Law, which has 
adopted in many states. 

While the judicial proposition of the 
Walker v. Stetson case that a bill 
of exchange, made payable elsewhere 
than at the residence or place of 
business of the drawee, did not re 
quire presentment for acceptance to 
the drawee, but only presentment for 
payment at the place where made 
payable at maturity, was held with 
reference to a time bill payable ata 
certain period after date, the |-nglish, 
followed by the American, statute 
providing a different rule by impos 
ing the necessity of presentment for 
acceptance,is seemingly broad enough, 
in its language, to cover bills of ex- 
change payable on demand, if there 
was any reason why presentment for 
acceptance should precede present- 
ment for payment. 

In the ordinary case of a check or 
bill payable on demand there is no 
such reason; it is due immediately 
and the holder's right is only to pre- 
sent for payment. But there does 
seem a reason why presentment for 
acceptance should be made to a 
drawee of a demand bill or check 
made payable at a place other than 
that ofthe drawee, equally as where a 
bill of exchange is made payable so 
many days after date at another 
place, namely, the necessity that the 
drawee should be advised of the ex- 
istence of the bill and make provis- 
ion for payment and, by his signa- 
ture of acceptance, confer authority 
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on his agent at the place of pay- 
ment to pay the same. 

Take, for example, the situation 
resulting in the character of checks 
we are discussing. A country bank 
has $50,000 on deposit withits city 
bank correspondent, and has arrang- 
ed with the latter to honor the checks 
of certain depositors of the country 
bank, drawn upon it, made payable 
at thecity bank. Unless the country 
bank certifies the check of any such 
customer before it is presented for 
payment at the city bank, thus ad- 
vising the city bank that it is all 
right and authorizing that bank to 
make payment, what is to prevent 
any such customer of the country 
bank largely overdrawing his ac- 
count, if his checks are to be honor- 
ed by the city bank in the first in- 
stance? 
considerations make the 
question atleast pertinent and worthy 
of consideration whether, whenever 
a check “‘payable at”’ is governed by 
the Negotiable Instruments Law, that 
law does not require presentment for 
acceptance to the country bank asa 
pre-requisite to presentment for pay- 
ment at the city bank and protest 
for non-payment? If the law should 
be so held to require, then the bank- 
ing question would arise, what ef- 
fect would such a requirement have 
upon the utility of such checks for 
the purposes for which designed? 

We have already seen that the city 
bank must pay these checks, in many 
cases,at its own risk, by reasonof the 
want of power of country banks, ex- 
isting under national and some state 
banking laws, to provide for the 
cashing of checks at any place other 
than the home office. But if the 
country bank was first to certify the 
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check, probably then its payment 
by the city bank would be valid and 
chargeable to the country bank, 
for banks in the country every day 
draw drafts upon their city bank cor- 
respondents which are valid, payable 
and chargeable, and the accepting 
of a draft or check, payable at the 
city bank, would be only another 
form of doing the same thing. 


CONCLUSION. 


The foregoing discussion illustrates 
the uncertain questions to which the 
introduction and use of the new form 
of checks ‘‘payable if desired at’’ and 
‘“‘payable at” give rise. Concerning 
the former, there is a serious ques- 
tion as to the negotiability of the 
instrument; concerning both forms 
there is, in many cases, risk to the 
city bank of payment; and concern- 
ing the last stated form ‘payable 
at,” while it is negotiable, there is 
also the uncertain question of law 
whether presentment for acceptance 
to the country bank is not first re- 
quired, whether that bank is obliged 
to accept (differing from the case of 
an ordinary check) because of agree- 
ment with its depositor, and whether 
a valid protest for non-payment by 
the city bank can be made, where 
there has been no prior acceptance. 

These are questions which, sooner 
or later, will come before the courts 
for settlement, if the use of these in- 
struments is continued and the law 
governing them will be developed at 
the expense and probable loss of 
many unfortunate litigants. The New 
York Clearing House has debarred 
these instruments from its exchanges. 
Whether it would not be wise for 
clearing house associations in other 
cities to follow thisexampleis worthy 
of consideration. 
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THE PROFESSION OF ACCOUNTANCY. 


A* the physician diagnoses the phy- 

sical condition of his patient, so 

the public accountant makes a 
diagnosis of the financialcondition of 
a person orcorporation and, if sound, 
issues a certificate or bill of health. 
The growth of the profession of ac- 
countancy in scope and importance 
during the last quarter of a century 
is indeed remarkable. Twenty-five 
years ago, the public accountant was 
an individual whose vocation was 
confined to but few lines of industry, 
and the nature and importance of 
his employment was not generally 
recognized. To-day by reason of or- 
ganization and legislative recogni- 
tion, the profession has enormously 
increased in prestige and scope of in- 
fluence and the individual certified 
public accountant and the corpora- 
tion organized to perform like func- 
tions, have come to be a_ necessary 
factor in our modern business de- 
velopment. One of the best exposi- 
tions of the growth of accountancy 
and the relation of the public ac- 
countant to the business community 
which has ever been made, was that 
given at the International Congress 
of Accountants held at St. Louis by 
the Chairman of the Congress, Mr. 
J. E. Sterrett, C. P. A., President of 
the Pennsylvania Institute of Certi- 
fied Public Accountants. We cull 
from his address the following facts : 


In 1877 a few public accountants 
in the city of New York, together 
with two or three men practicing in 
Philadelphia and Boston, formed the 
American Association of Public Ac- 


countants and incorporated it under 
the laws of New York. The intention 
of its founders was that this should 
be a national organization composed 
of individual members practicing in 
different parts of the country. In 
1896 the New York state legislature 
passed the first Certified Public Ac- 
countant law. In month of March, 
1897, the first of the local societies 
was formed. Accountants in Chicago 
and Philadelphia formed the Illinois 
Association of Public Accountants 
and the Pennsylvania Association of 
Public Accountants. Just two months 
later the Certified Public Accountants 
in the state of New York formed a 
local society, entirely independent of 
the American Association, the mem- 
bership being confined to account- 
ants holding certificates issued by the 
Regents of the University of the state 
of New York. Pennsylvania obtained 
a C. P. A. lawin March, 1899, being 
the second state to procure such leg- 
islation. Soon afterthe Pennsylvania 
Association reorganized into the 
Pennsylvania Institute of Certified 
Public Accountants. Since the begin- 
ning of the movement towards state 
societies, 20 societies have been form- 
ed, of which 7 confine their member- 
ship to certified public accountants 
and 13 have not as yet secured 
C. P A. laws. In 1902 a national 
organization was formed under the 
title of the ‘‘Federation of Societies 
of Public Accountants in the United 
States of America.”” An educational 
movement is now under way to give 
men the proper training for the work of 
the publicaccountant. The New York 
University School of Commerce, Ac- 
counts and Finance has been doing 
good work for several years. The 
second on the list is the University 
of Pennsylvania with its school of 
Accounts and Finance. 
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BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank 


counsel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


DISCOUNT OF DRAFT WITH BILL 
OF LADING. 


Discounting bank protected against claim to goods 
of creditor of shipper. 


Temple National Bank v. Louisville Cotton Oil Company, 
Court of Appeals of Kentucky, September 23, 1904. 


1. Where a bank had discounted a draft with 
a bill of lading attached, the goods thereby be- 
came the property of the bank, and could not be 
subjected by a creditor of the shipper to a debt 
against him. 

2. In an action to subject certain goods shipped, 
with a draft attached to a bill of lading, to a debt 
of the shipper, evidence held to show that the 
bank, to which the draft and bill of lading had 
been transferred, had discounted the same for 
value, and was not a mere holder for collection. 


Appeal from Circuit Court, Jefferson 
County, Chancery Division. 


Action by the Louisville Cotton Oil 
Company against the Empire Mill Com- 
pany, in which the Temple National 
Bank intervened, claiming certain at- 
tached property. From a judgment in 
favor of plaintiff, intervener appeals. 
Reversed. 


Horson, J. On July 29, 1901, the 
Empire Mill Company, of Temple, Tex., 
sold to the Louisville Cotton Oil Com- 
pany 15 tank cars of prime crude cot- 
tonseed oil at 26% cents a gallon, to be 
loaded in the buyer’s tanks at full capa- 
city, 5 tanks to be delivered during the 


last half of Octcher, and 10 in Novem- 
ber; the buyer furnishing the tank 
cars and their routing. There was some 
complaint that the tank cars furnished 
in October were not loaded properly, but 
the 5 tanks to be loaded in October 
were filled and shipped. On Novem- 
ber 5, 1901, the cotton oil company 
wrote to the mill company as follows: 

‘*Kindly advise by return mail if our 
tank cars have been delivered to you, 
and when shipment will be made. We 
also desire to know when it will be con- 
venient for you to receive tanks for 
November purchases. Our tank cars 
are very busy at the present time, and 
we desire the information, so we can 
make our arrangements to have tanks 
reach you in due time.”’ 

The mill company on November 8th 
wrote in reply this letter: 

‘‘Replying to your favor of the 5th 
inst., would ask that you ship us at once 
six (6) tanks and follow with wire 
tracer. We will give you instruction 
for remainder in ample time.” 

Nothing more occurred until Novem- 
ber 18th, when the mill company sent 
a telegram directing their four (4) tanks 
to be sent. They were immediately 
shipped, but for some reason did not 
reach Temple, Tex., until after the 1st 
of December. The mill company then 
refused to fill the tanks or fill the order, 
but wired the cotton oil company that 
they would sell the oil at 31 cents f. o. b. 
cars at Temple, Tex. The cotton oil 
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company insisted that it should fill the 
tanks under the old contract at 26% 
cents, but finally sent this telegram on 
December 4th: 

‘‘Telegram received offer accepted 
three tanks prime crude thirty-one 
sight draft with exchange weights and 
quality guarantied destination will hold 
you for difference other three tanks 

[Signed] Louisville Cotton Oil Co.” 

The mill company then loaded the 
tanks and shipped them, drawing a 
sight draft for the amount of the price, 
which it attached to the bill of lading 
and discounted to the Temple National 
Bank. The draft was forwarded to 
Louisville and protested, and, being 
returned to the bank, on the 16th of 
December was charged back to the mill 
company ; but on the 21st, the mill com- 
pany objecting to this and insisting 
that the bank should follow up its col- 
lateral, the mill company was credited 
again by the amount of the check, and 
on the 23d, theoil having reached Louis- 
ville, it was attached by the cotton oil 
company in this action brought to re- 
cover damages for the nondelivery of 
the three tanks of oil pursuant to the 
contract for November. The bank 
filed its petition, asserting its claim to 
the oil, and on final hearing the court 
gave judgment in favor of the plaintiff, 
giving it a lien on the oil for the dama- 
ges sued for, and the bank appeals. 

In Sabel v. Planters’ National Bank, 
110 Ky. 299, it was held, where the 
bank had discounted a draft with bill 
of lading attached, that the goods could 
not be subjected by a creditor of the 
shipper for the debtagainsthim. The 
case before us on the facts we have 
stated seems on all fours with that case. 

But it is insisted that the bank in 
this case did not in fact own the draft, 
and that the property was always in 
the Empire Mill Company. The testi- 
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mony of the officers of the bank is 
clear and explicit that the draft for 
$4,071.20, dated December 6, 1901, with 
bill of lading attached, was discounted 
by the Temple National Bank, and the 
proceeds placed to the credit of the 
Empire Mill Company; that no other 
security was taken by the bank, except 
the bill of lading, and that it forwarded 
the draft toits correspondent for collec- 
tion; that the Empire Mill Company 
has never paid or refunded to the bank 
any part of the amount paid for the 
draft, and that the bank is now the 
owner of the draft; that it paid $490 on 
account of demurrage in the cars; that 
the mill company was in debt to the 
bank when the draft was negotiated, 
and has continued in debt to it since, 
being overdrawn even after the draft 
was credited back to it on December 
21st; and that the mill company has 
now sold its property, and is no longer 
carrying on business, and is also over- 
drawn with the bank. The proof by 
the plaintiff is that the mill company 
on December 21st and thereafter tele 

graphed to Louisville proposing to sell 
the oil and dealing with it as its prop- 
erty. But the explanation of this is 
that the cashier of the bank, not know- 
ing what to do with the oil or being in 
the oil business, employed L. F. Cowan 
to sell the oil for it, and Cowan, who 
was also the president of the mill com- 
pany, sent the telegrams and wrote the 
letters in the name of the Empire Mill 
Company; but this was without the 
knowledge of the bank, and should not 
prejudice its rights. To say that the 
bank did not own this property would 
be to reject the unimpeached testimony 
of the officers of the bank—testimony 
which on its face carries with it the un- 
mistakable air of sincerity and truth. 
The fact that the draft, after it was pro- 








tested, was charged back to the mill 
company, is explained, it having been 
done by the bookkeeper as a matter of 
routine, he not observing that the draft 
was protected by collateral which it was 
the duty of the bank to look after; and 
the mistake was corrected as soon as 
attention was called to it, and two days 
before the bank had any intimation of 
any suit or trouble. We thereforecon- 
clude that the case falls squarely within 
the rule laid down in Sabel v. Planters’ 
National Bank, and that the property 
attached cannot be subjected to claim 
of appellee against the mill company. 
Judgment reversed, and cause re- 
manded with directions to the circuit 
court to dismiss the plaintiff's petition. 


MEXICAN BANK CERTIFICATES 
OF DEPOSIT. 





One form of certificate held a mere receipt, not 
containing a promise to pay—hence, not assign- 
able by indorsement so as to form the basis of 
an action—Another form held a negotiable in- 
strument, but requiring presentment to the bank 
as a pre-requisite to action thereon. 





Young v. American Bank (two cases), Supreme Court, Spe- 
cial Term, New York County, July, 1904. 


Case No. 1. 
A bank in Mexico issued a certificate of deposit 





(so-called) but containing no words of promise to 
pay. It was indorsed and delivered, in the same 
manner as a negotiable instrument, and action 
begun thereon by the indorsee, by attachment, 
against the property of the bank in New York. 

Held, the paper containing no promise to pay, 
was not a certificate of deposit, but a mere receipt, 
not assignable by indorsement as a negotiable in- 
strument, nor forming the basis of an action by 
the holder, being only a piece of evidence that on 
a certain date money was deposited. Hence, the 
attachment should be vacated. 

Case No. 2. 

A bank in Mexico issued negotiable certificates 
of deposit which were indorsed and delivered, and 
action brought thereon by the indorsee in New 
York by attachment against the Mexican bank. 
The affidavit on which the attachment was grant- 
ed stated ‘“‘upon information and belief” that 
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the certificates were presented to the bank at ma- 
turity, and payment refused. 

Held: Presentment to the bank properly in- 
dorsed and demand of payment of a certificate of 
deposit are necessary before a cause of action ac- 
crues—differing from an ordinary promissory 
note whereon the bringing of an action is a suffi- 
cient demand—and as the affidavit concerning 
such presentment is defective, not setting forth 
the sources of information and grounds of belief, 
the attachment must be vacated for this reason. 


Case No. 1. 
Action by John Young against the 
American Bank. Warrant of attach- 
ment vacated. 


GiecericH, J. A number of questions 
are discussed in the briefs, but only a 
single one need be considered, and that 
is whether a cause of action is set forth 
in the papers on which the attachment 
was procured. The allegations con- 
cerning the plaintiff’s claim, as set forth 
in the affidavit, are as follows: That 
on or about the 1st day of February, 
1902, the defendant, for value, made 
and delivered to the International 
Money Box Company its certificate of 
deposit (socalled) inthe following form: 





Mexico. $5,000. 
Certificate of deposit in favor of 
The International Money Box Company. 
Mexico, February 1, 1902. 
We hereby certify that we have on this 
date placed to the credit of the Interna- 
tional Money Box Company of New York 
and Chicago the amount of $5,000 ( five 
thousand dollars) United States currency. 
This amount is left on deposit in this 
bank with the understanding that it is not 
to be withdrawn for two years, counted | 
Jrom this date, in consideration of which 
we hereby agree to pay the International 
Money Box Company straight interest at 
the rate of 7 % (seven per cent.) per an- 
num, 
The American Bank, F. ]. Dunkerly, 
Cashier. | 
The American Bank, Ricardo Colin, 
Ass't Manager. 
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It is further alleged that prior to the 
maturity of said certificate the same 
was, for value, indorsed by the Inter- 
national Money Box Company, and 
thereafter was, for value, transferred 
and delivered to the plaintiff, who is 
now the holder and owner thereof. Fur- 
thermore, that at maturity the certifi- 
cate was presented for payment, and 
payment demanded and refused, and 
that the certificate remains in the hands 
of the plaintiff wholly unpaid. It is 
evident at a glance that thetheory upon 
which the attachment was procured is 
that the so-called certificate is an instru- 
ment for the payment of money, which 
could be assigned by indorsement and 
delivery. On the other hand, on be- 
half of the defendant it is insisted that 
the paper is not anegotiable instrument 
with the well-recognized characteristics 
of such instruments, but is a mere re- 
ceipt containing no promise to pay 
whatever, quoting upon this point, 
among other authorities, Daniel on 
Negotiable Instruments, as follows: 

‘‘A simple certificate of deposit con- 
taining no words of promise to pay the 
amount is nothing more than a receipt, 
and could not be the basis of an action 
against the bank, nor would it be a 
transferable security; * * * the word 
‘certify’ adding noadditional force to the 
instrument as purporting a contract.” 
2 Daniel, Neg. Insts. (5th Ed.) § 1704. 

In Hotchkiss v. Mosher, 48 N. Y. 
478, in speaking of a paper quite simi- 
lar in its character to the one in hand, 
the court said (page 482): 


‘*The certificate was simply an ac- 
knowledgment of so much money de- 
posited with the bank. It was of the 
same force and effect as a receipt for 
money. The word ‘certify’ adds no ad- 
ditional force to the instrument, as pur- 
porting a contract. It contained no 
promise on the part of the defendants; 
and, if it had, the portion which opera- 
ted as a receipt for money was quite 
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as capable of separation from that part 
which evidenced a contract as in the 
case of a bill of lading. A certificate 
or acknowledgment that another has 
deposited a sum of money has the effect 
of an acknowledgment by one party 
that he has received a sum of money 
fromanother. A simple certificate like 
the one in question is not the basis of 
an action, like a promise in writing, but 
would be evidence, like a receipt, to 
raise an implied promise to pay in an 
action for money had and received. We 
are of the opinion that parol evidence 
was admissible to explain the certifi- 
cate in the same manner as in the case 
of a receipt.” 


So, too, in the more recent case of 
First Nat. Bank v. Clark, 134 N. Y. 
368, the same court, speak@g of a 
paper in the following form: 

‘*Deposited by Sliney & Whelan 
with Judson H. Clark, Banker, Scio, 


N. Y., December 5, 1882. Discount, 
$3,412.50. F. M. Babcock” 


—said (page 372, 134 N. Y. —): 


‘“The appellant calls it [the paper| a 
‘certificate of deposit,’ but such desig- 


nation is not accurate. It is in fact 
what the witnesses for both plaintiff and 
defendant assert it to be, a deposit slip 
or deposit check. The use of the de- 
posit slip is well understood. It con- 
stitutes an acknowledgment that the 
amount of money named therein has 
been received. It isa receipt, and noth- 
ing more. No promise is made to pay 
the sum named on return of the paper. 
Nor is it expected, either by the de- 
positor or depositary, that it will ever 
be presented to the bank again unless 
a dispute should arise as to the amount 
of deposit, in which event it would be- 
come important as evidence. It is not 
intended to furnish evidence that there 
remains money in the bank to the credit 
of a depositor, but to furnish evidence 
as between depositor and depositary 
that on a given date there was deposit- 
ed the sum named. It may all, ornearly 
all, be checked out at the moment of 
making the deposit slip; but the de- 
positor will not be refused it on that 
account, for long-established usage has 
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fixed its status in banking as a mere re- 
ceipt, an acknowledgment that the de- 
positor placed the amount named there- 
in on deposit. It is not proof of liabil- 
ity, and it will not support an action 
against the bank. Hotchkiss v. Mosher, 
48 N. Y. 482; 2 Daniel, Neg. Insts. § 
1704. Should a suit be brought on the 
debt, however, it would furnish evi- 
dence as to time of deposit and amount, 
but it has no other use, unless it be to 
assist in the settlement of a dispute out 
of court. The delivery of the deposit 
slip, therefore, did not operate to as- 
sign the debt. There was no writing 
made or delivered to the plaintiff other 
than the check and deposit slip, both 
of which we have already considered.” 

Calling the paper before us a certifi- 
cate of deposit does not alter its true 
character, or import into it the express 
promise to pay which isa characteristic 
of negotiable instruments, and which is 
a part of certificates of deposit properly 
socalled. In volume 5 of the Ameri- 


can and English Encyclopaedia of Law 


(2d Ed.) at page 801, acertificate of de- 
posit is defined as ‘‘a written acknowl- 
edgment by a bank or banker of the 
receipt of a sum of money on deposit, 
which the bank or banker promises to 
pay to the depositor, to bearer, to the 
order of the depositor, or to some other 
person or tohis order.”’ I am clearly 
of the opinion, therefore, that the papers 
on which the attachment was procured 
are fatally defective in failing to show 
any valid assignment of the claim in 
question. Such an assignment cannot 
be made merely by indorsing the paper, 
but would have to be made in the same 
manner as any other chose in action is 
assigned. 
Motion granted, with $10 costs. 


Case No. 2. 
Action by John Young against the 
American Bank. Motion to vacate war- 
rant of attachment granted. 
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GieGERIcH, J. The five instruments 
upon which this action is proposed to 
be brought are distinctly different in 
their terms from the one involved in 
action No. 1, herewith decided, thedates 
varying, and read as follows: 


Mexico. 

This is to certify that the International 
Money Box Co of New York has a 
deposit of the amount of three hundred 
dollars ($300) U. S. currency in this 
bank, which deposit bears interest at the 
rate of seven per cent. (7.%) per annum, 
payable annually. This certificate is due 
two years from this date, or on the seventh 
of April, nineteen hundred and four, and 
will be cashed only upon being returned to 
the bank by the International Money Box 
Co. of New York or thetr order. 

City of Mexico, April 7, 1902. 

The American Bank, 
F. J. Dunkerly, Cashier. 
The American Bank, 
Ricardo Colin, Asst Manager. 





While there is no promise to pay in 
so many words, still I think the lan- 
guage of the last paragraph of the in- 
strument issusceptible of no other con- 
struction than such a promise to pay at 
the expiration of two years either to 
the International Money Box Company 
or their order. It is noticeable in this 
case, as distinguished from the other, 
that the paper upon its face is treated as 
possessing negotiable attributes in that 
it provides for payment either to the 
original holders or to their order, and, 
furthermore, provides for the return of 
the certificate before payment will be 
made. This differentiates it in a mark- 
ed degree from writings like that re- 
ferred to in the memorandum herewith 
handed down in action No. 1, which 
contains no promise to pay, and no 
provision for transference by order, nor 
any requirement that it be produced 
when payment is demanded. Because 
of these facts the reasons set forth in the 
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authorities quoted from in that memo- 
randum do not apply, and it must be 
held that the indorsement and delivery 
in this case constituted a sufficient as- 
signment. | 

The attachment is challenged, how- 
ever, on other grounds, namely, that 
the allegations respecting the present- 
ment and demand and non-payment of 
the instrument, being made upon in- 
formation and belief, and not upon 
positive knowledge, should have been 
supported by evidence of the facts, in 
order to enable the court to determine 
whether the affiant had knowledge of 
the facts stated. The statements in 
the affidavit upon which the attachment 
was procured bearing upon this point 
are as follows: 


‘*That prior to the maturity thereof 
deponent caused the said certificate of 
deposit to be forwarded to the city of 
Mexico for payment, and upon infor- 
mation and belief the said certificate 
was duly presented for payment to the 
American Bank at the city of Mexico, 
at the maturity thereof, and payment 
thereof demanded and refused, and the 
said certificate wasduly returned to the 
plaintiff unpaid, and that the same now 
remains in his hands wholly unpaid.”’ 


It is a familiar rule that affidavits 
upon information and belief should set 
forth the sources of information and the 
grounds of belief, and certainly this 
rule ought not to be relaxed where a 
drastic provisional remedy like attach- 
ment has been resorted to; and it has 
been applied repeatedly in attachment 
cases. 

That a certificate of deposit is not 
due until actual demand, has long been 
settled in this state. Cottle v. Marine 
Bank, 166 N. Y. 53, 58. In Cottle v. 
Marine Bank, just cited, the instru- 
ment in question was as follows: 


‘‘John J. P. Read has deposited in 
this bank one thousand dollars to the 
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credit of himself and payable to his 
order hereon, with interest at three 
per cent. per annum;” 

And the court said: 


“The plaintiffs insist that the com. 
mencement of the action was a siiffi- 
cient demand. As between maker and 
holder, a promissory note payable upon 
demand is due forthwith, and therefore 
a demand with tender of the note to 
the maker is not a condition precedent 
to the maturity of the cause of action. 
The note may be surrendered upon the 
trial. Butin this case the paper re- 
quires payment upon a specified con- 
dition, namely, ‘to his [the depositor'’s| 
order hereon,’ and the demand must 
correspond with the obligation of pay- 
ment, and that requires the presenta- 
tion of the certificate to the bank, prop- 
erly indorsed, unless the bank should 
waive the indorsement. The action is 
at law, and the right of recovery had 
not accrued when it was commenced.” 


Underthis authority presentment and 
demand of payment were necessary be- 
fore the cause of action accrued, and, 
inasmuch as the affidavit is defective 
for the reasons just indicated upon these 
points, the motion to vacate must be 
granted. 

Motion granted, with $10 costs. 


TRUST IN BANK STOCK. 

Stock certificate issued to ‘‘T. H. A. Trustee ’— 
Declaration of trustee that stock held for bene- 
fit of a beneficiary—Purchaser of stock put on 
inquiry by word ‘‘trustee,” and held not enti- 
tled to transfer as against beneficiary. 


Johnson, et al., v. Amberson, Supreme Court of Alabama, 
June 14, 1904. 


T. H. A. subscribed for stock in a bank and 
had the same issued to himself as trustee. He 
declared then and subsequently that he had taken 
and held the stock for the benefit of his son. 
Later, the certificate was acquired by one J. from 
T. H. A. in payment of a pre-existing debt. After 
the death of T. H. A., the son brought suit against 
the bank to compel a transfer and enjoin J. from 
claiming the same. 

Held: The declarations of T. H. A. were suffi- 
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cient to create a trust in the stock for the benefit 
of his son, and the word ‘‘ trustee” written in 
the face of the certificate, was sufficient to put a 
purchaser of the stock on notice as to how the 
stock was held. When T. H. A. delivered the 
stock to J. to be applied on a pre-existing indebt- 
edness of T. H. A. to J. it was a misappropriation 
of trust property, and J. cannot, under the cir- 
cumstances, be considered a bona fide purchaser 
for value, without notice. 

The beneficiary is therefore entitled toa transfer 
of the stock. 


Appeal from Chancery Court, Etowah 
County; Richard B. Kelly, Chancellor. 


Suit by Ernest Amberson against T. 
L. Johnson and the Queen City Bank 
to compel the transfer to the complain- 
ant on the books of the bank of certain 
of its stock, and to enjoin defendant 
Johnson from claimingthe same. From 
a decree for complainant, defendants 
appeal. Affirmed. 


The bill in this case was filed by the 


appellee, Ernest Amberson, against the 
appellants, T. L. Johnson and the Queen 
City Bank of Gadsden, and had for its 
purpose having declared a trust estate 
in certain shares of the capital stock of 
the Queen City Bank in favor of the 
complainant, and to have the same en- 
forced. 

It was averred in the bill thatin 1891 
the Queen City Bank, a banking institu- 
tion incorporated under the laws of Ala- 
bama, and located at Gadsden, Ala., is- 
sued to T. H. Amberson, trustee, a 
certificate of a certain number of shares 
of stock in said bank; that some time 
after the issuance of said certificate Am- 
berson indorsed the same on the back 
thereof as trustee, the indorsement be- 
ing as follows: ‘*T. H. Amberson, 
Trustee ;” that the certificate issued on 
September 23, 1891, was issued in lieu 
of a certificate formerly issued on Janu- 
ary 18, 1890, the first certificate hav- 
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ing become worn and dilapidated, and 
that the said first certificate was issued 
to ‘*T. H. Amberson, Trustee,” and was 
in all respects the same as the last cer- 
tificate, with the exception of the date 
and the number of the memoranda. 

It was then averred in the bill that 
the said T. H. Amberson was the father 
of the complainant, and was now dead; 
that said T. H. Amberson declared 
orally to various persons and at divers 
times and places, while having posses- 
sion of the said certificate dated Sep- 
tember 23, 1891, that he held the same 
for the benefit of the complainant ; that 
the complainant was a deaf and mute 
person, and had been such all of his life, 
and was, at the time of the issuance of 
said certificate, a minor under 21 years 
of age, and resided with his father from 
the time of his birth to the time of his 
father’s death in July, 1895; that the 
complainant was and is the beneficiary 
in each of said certificates, and that his 
father, said T. H. Amberson, had each 
of said certificates issued to himself as 
trustee for the benefit of complainant. 

It was then averred in the bill that 
the respondent T. L. Johnson had by 
some means obtained possession of said 
certificate issued on September 23, 1891, 
from T. H. Amberson, during his life- 
time, and now claimed said certificate 
as his own, and demands that the Queen 
City Bank transfer the same to him on 
its books, and pay to him the accrued 
dividends on same. 

It was then averred that said T. L. 
Johnson had instituted a suit against 
the bank to recover $350 accrued divi- 
dends on said certificate prior to March 
21, 1898; that in said suit the bank de- 
posited the money in court, and the 
complainant intervened, and claimed 
said money; that Johnson recovered a 
judgment therefor, and the money was 
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paid to him; that subsequent to that 
time other dividends had accrued on 
said certificate, which dividends belong- 
ed to the complainant, but said bank 
declines to pay said dividends to com- 
plainant, and further declines to trans- 
fer to him said certificate on its books 
on account of the contention of said 
Johnson. 

The prayer of the bill was that upon 
the final hearing the court should de- 
clare that the complainant was entitled 
to said certificate issued on September 
23, 1891; that the bank should be com- 
pelled to transfer the same to complain- 
ant upon its books, and to issue to him 
the certificate therefor, and to pay 
to the complainant the accrued divi- 
dends on said certificate, and that the 
said T. L. Johnson be perpetually en- 
joined from claiming said certificate, 
and from taking any steps at law or in 
equity to compel said bank to transfer 
to him said certificates, or to collect 
any of theaccrued dividends thereunder. 
There was also a prayer for general 
relief. 

The defendant Johnson demurred to 
the bill upon the ground that there was 
a misjoinder of parties respondent; that 
it was shown by the bill that the ques- 
tion of contention was res adjudicata; 
that the bill seeks to create a trust es- 
tate by parol, and that the bill fails to 
show that the complainant had any in- 
terest or estate in said certificate. The 
respondent Johnson also moved to stay 
the proceedings in the cause upon the 
ground that in the suit heretofore 
brought by said Johnson to recover divi- 
dends, which suit involved the title to 
the bank stock now in controversy, com- 
plainant was made a party defendant 
by his own act, and that in said suit 
judgment was recovered by the plaintiff 
therein, who was a respondent, against 
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the complainant in the present suit, and 
that the complainant was taxed with 
the costs, which he had failed to pay, 
and therefore the proceedings in this 
case should be stayed until the complain- 
ant had paid said costs. The respon- 
dent also moved to dismiss the bill for 
the want of equity. 

On the submission of the cause upon 
the demurrers and the motions, the 
chancellor rendered a decree overrullng 
each of them. 

The respondent Johnson thea filed an 
answer tothe bill, in which he averred 
that the certificate of stock described 
in the bill of complaint had been duly 
and regularly transferred to him by 
said T. H. Amberson; that at the time 
of such transfer he did not know that 
the complainant had any interest in 
said certificate, or that said Anderson 
had purchased the same as trustee for 
the complainant; that said Amberson 
told him that the certificate was issued 
to him as trustee for his own benefit, 
and that said Amberson paid for the 
stock with hisown money. The respon- 
dent further averred that he had pur- 
chased said certificate of stock by giv- 
ing the said Amberson credit on an ac- 
count which Amberson owed the res- 
pondent; that in giving this credit he 
allowed him the market price and fair 
valuation of said stock; that, after the 
said Amberson told the respondent that 
the certificate of stock was issued for 
his own benefit, he assigned the same 
by indorsing it ‘“T. H. Amberson, Trus- 
tee,” and that the acceptance of said 
certificate of stock by the respondent 
was a bona fide transaction in allowing 
T. H. Ambersom a credit on the ac- 
count which was due from said Amber- 
son to the respondent. The Queen 
City Bank, as respondent, answered the 
bill, and disclaimed any interest in the 
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matter of controversy, except that the 
stock be transferred to its rightful own- 
er. There was testimony introduced 
by the complainant, which tended to 
show that at various times and on many 
occasions the said Amberson stated to 
different parties that he had purchased 
the stock in controversy for his son, 
Ernest, who was the complainant in 
the present. bill. There was also: evi- 
dence introduced for the complainant 
that at the time of the purchase and is- 
suance of said stock the said Amberson 
stated that he was purchasing it forthe 
benefit of the complainant, and for that 
reason had it issued to him as trustee. 
The respondent reserved separate ex- 
ceptions to each portion of the testi- 
mony sointroduced. Theevidence for 
the defendant T. L. Johnson tended 
to prove the averments set forth in his 
answer. 

On the final submission of the cause 
on the pleadings and proof the chancellor 
decreed that the complainant was en- 
titled to the relief prayed for, and or- 
dered accordingly. From this decree 
the respondents appeal, and assign as 
error the interlocutory and final decree. 


It seems to be well ad- 
judicated that a trust in personal prop- 
erty may be declared and proven by 
parol. See 27 Am. & Eng. Ency. Law 
(1st Ed.) p. 54, where authorities are 
cited in note. We do not understand 
that the appellants controvert this propo- 
sition. The declarations of T. H. Am- 
berson at the time he paid and sub- 
scribed for the stock in the defendant 
bank were admissible in evidence to 
show the creaticn of the trust in the 
stock, and for whom the trust was crea- 
ted, the certificate having been issued to 
‘““T. H. Amberson, Trustee,"’ omitting 
the name of the beneficiary. So, too, 
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were his subsequent declarations while 
in the possession of the stock, to the 
effect that he had subscribed and paid 
for the stock for his minor son Ernest, 
and that it belonged to his said son, 
etc. 9 Am. & Eng. Ency. Law (2d Ed.) 
p. 12, and note; Wheeler v. Glasgow, 
97 Ala. 700; Gillispie’s Adm’r v. Burle- 
son, 28 Ala, 551. 

The word ‘‘trustee,’’ written in the 
face of the certificate after the name of 
the person to whom such certificate was 
issued, was sufficient to put a purchaser 
of the stock on notice as to how the 
stock was held. In Cook on Stock and 
Stockholders and Corp. Law (2d Ed.) 
$ 325, p. 359, the rule is stated as fol- 
lows: ‘‘A vendee or pledgee of stock 
directly from a trustee is or is not pro- 
tected in his interest in the stock, ac- 
cording as he is or is not chargeable 
with notice of the fact that the stock 
belongs to a trust estate. Anything 
that is sufficient to put a party on in- 
quiry is considered equivalent to actual 
notice if inquiry be not made and rea- 
sonably satisfied. Thelawimputestoa 
purchaser the knowledge of a fact of 
which the exercise of common prudence 
and ordinary diligence would have ap- 
prised him. This is called construc~ 
tive notice, and has the same effect as 
an actual notice of the trusteeship. The 
most common instance of a construc- 
tive notice that stock being sold belongs 
toa trust estate is where the word ‘trus- 
tee’ or ‘in trust,’ either with or without 
the name of the cestui que trust, are 
written on the certificate of stock after 
the name of the person in whose name 
it stands on the corporate books. It is 
well established that such words, indi- 
cating a trustee ownership, are notice 
to the purchaser that his vendor is sel- 
ling trust property, and that he must 
ascertain whether the trustee has any 
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power to sell the stock.” Wolffe v. 
State, 79 Ala. 201; Sayre v. Weil, 94 
Ala. 466: Shaw v. Spencer 100 Mass. 
.382; Hall & Farley v. Henderson, 126 
Ala, 486; L. R. A. 621. The payment 
of the money by T. H. Amberson, and 
taking the stock in his name as trustee, 
was a complete declaration of the trust 
in favor of the complainant, Ernest 
Amberson, and which a court of equity 
will enforce. Minor v. Rogers, 16 Am. 
Rep. 69; Walker, Guardian, v. Crews, 
73 Ala. 412; Sayre v. Weil, supra; Shaw 
v. Spencer, supra; Gerrish v. N. B. Ins. 
for Saving, 35 Am. Rep. 365; Martin 
v. Funk, 31 Am. Rep. 446; Railroad v. 
Durant, 94 U. S. 576. 

It is admitted by the defendant John- 
son, appellant here, that he received 
the stock from T. H. Amberson, to be 
applied as a credit on a pre-existing in- 
debtedness from said Amberson to him, 
Johnson. This wasclearly a misappro- 


priation by Amberson of the trust prop- 


erty, and Johnson cannot, under the 
circumstances, be considered a bona 
fide purchaser for value, without notice. 
Shaw v. Spencer, supra. 

There is nothing in the contention 
that there has been a former adjudica- 
tion of the subject-matter of this suit. 
The former suit was one at law, where 
only the legal title was involved; and 
we said, in effect, in that case, that the 
complainant here would have to resort 
to a court of equity for the enforcement 
of whatever equity he might have in 
the stock. Amberson v. Johnson, 127 
Ala. 490. 

Where one action is legal and the 
other equitable, the rule to stay pro- 
ceedings in the latter until the costs in 
the former are paid will not be applied: 
23 Am. & Eng. Ency. Law (1st Ed.) p. 
528. The court properly denied this 
motion. 
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We find no error in the decree, and 
the. decree will therefore be affirmed. 
Affirmed. 


BANK COLLECTION. 


Draft received for collection at distant point, t 
be credited to customer's account and forward 
ed at his risk—Failure of distant bank—U save 


of bankers that draft will be forwarded to 
another bank at place of drawee and remitted 
for in bank exchange, held binding on cus- 
tomer as part of contract—Transmitting bank's 
direction that proceeds be remitted in N. Y 
exchange did not change distant bank’s rela 
tion to transmitting bank from agent to that 
of debtor, so as to make transmitting bank 
creditor and the loss its own. 


Holder v. Western German Bank, U.S. Circuit Court. s. D 
Ohio, W. D. 1904. 


The owner of a draft on Florida deposited it in 
an Ohio bank, under an arrangement by which 
he was to receive immediate credit from the Ohio 
bank, which was to forward it for collection at 
the owner’s risk, the credit to be withdrawn if 
the amount was not collected. The draft was for 
warded to a bank in Florida for collection with 
direction to remit in New York exchange. The 
Florida bank collected the draft, but never re 
mitted because of its failure. 

In an action by the depositor against the Ohio 
bank for the full amount of the draft, 

Held: 
where a draft is delivered to a bank for purpose 


It is a well-known usage of bankers that 


of collection, it will be forwarded to some other 
bank near the place of the drawee, there to be 
collected and remitted by exchange, generally on 
New York. Plaintiff was bound by this usage, 
which constituted part of the contract of collec- 
tion. The Florida bank to which the draft was 
transmitted was an agent for collection, selected 
by the Ohio bank, and the direction by the latter 
to remit in New York exchange did not change 
the relation to that of debtor to the Ohio bank, 
so as to make it acreditor for the money collected, 
and that bank responsible to the depositor of the 
draft therefor. 


Tuompson, District Judge. 1am pre- 
pared to dispose of the case now. Itis 
conceded that the draft in question was 
received for collection under a special 
contract between the parties, which 
was, in substance, that it would be 
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credited to the account of Holder upon 
the books of the defendant bank, and 
then forwarded for collection at Hold- 
ers risk. If collected, the account 
would stand as it was made by credit-— 
ing the draft, but, if it could not be 
collected, then the credit would be with- 
drawn, by charging the amount thereof 
against Holder. The bank agreed to 
use due diligence in the selection of an 
agent for the collection of the draft. 
The bank says that it did use due dili- 
gence in selecting an agent when it 
selected the First National Bank of 
Jacksonville, Fla,; that it sent the draft 
to that bank for collection; that it was 
collected, but never remitted, by rea- 
son of the failure of the bank. The 
plaintiff, however, claims that it was 
collected, and in effect placed to the 
credit of the defendant, and that the 
moneys thereby became incorporated 
into the general funds of the Florida 
bank,and that the defendant now stands 
as one of the general creditors of the 
Florida bank for the amount thereof; 
that it has no lien upon this particular 
deposit, and does not occupy the posi- 
tion of a preferred creditor; that the 
Florida bank does not hold it in trust, 
but that it has become part of the moneys 
of the bank for distribution among 
creditors. 

Now, it is conceded in the argument 
that originally the relation between the 
defendant and the Florida bank was one 
of principal and agent—a trust relation 
—and that under that relation the plain- 
tiff and the defendant might have fol- 
lowed up the money in the hands of the 
receiver, and have required the receiver 
to surrender it as trust money, not be- 
longing to the Florida bank, not belong- 
ing to its general creditors, not avail- 
able for the payment of its debts, but 
money that should be separated from 
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the other moneys in the Florida bank, 
and held by it in trust for these parties, 
the defendant bank and its depositor; 
but the plaintiff insists that the trust 
relation was put at end to by defendant, 
in violation of its duty to the plaintiff 
under the special contract between 
them, so that the moneys collected upon 
the draft were confused with the moneys 
of the Florida bank, and entered into 
and became a part of the assets of the 
Florida bank, and subject to the claims 
of its general creditors, and that de- 
fendant, because of its violation of the 
contract, has become liable to account 
to the plaintiff for the full amount of 
said moneys, and must look to the re- 
ceiver for its distributive share of the 
assets of the Florida bank. 

The turning point of the case is 
whether the evidence here shows that 
the trust relation was terminated by the 
defendant, and whether the moneys 
passed into the hands of the Florida 
bank, and became a part of its general 
funds, ceasing to be moneys held in 
trust, because of the direction contained 
in the letter transmitting the draft for 
collection: ‘‘Remit in New York ex- 
change.” What is the exact language? 

Mr. Bettinger: ‘‘Please remit New 
York exchange.” 

The Court: ‘‘Please remit New York 
exchange.” There is nothing in the 
case which, upon grounds of public 
policy, would require the court to say 
that the trust relation was terminated, 
and that the defendant must account 
to plaintiff for the moneys. There is 
nothing of that kind in the case. So 
that it becomes a question, under all the 
evidence in the case, as to what was the 
intention of the parties; that is, the de- 
fendant here and the bank in Florida? 
When the direction was given to remit 
in New York exchange, and when the 
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bank there, in compliance with that re- 
quest or direction, did so, does the evi- 
dence here require the court to hold 
that they intended to, and did, put an 
end to the trust relation existing be- 
tween them, and substituted for it the 
relation of debtor and creditor? 

Now there are well-known, generally 
known, commercial usages, of which 
everybody has, and must have, knowl- 
edge, and of which judicial notice is 
taken by the courts; and the court 
might, in this case, if there were no evi- 
dence bearing on the point, take judi- 
cial notice and knowledge of the usage 
of bankers, that, where a check or draft 
is delivered to a bank for the purpose 
of collection, it will be forwarded to 
some other bank near the place where 
the debtor or the drawee of the draft 
resides, there to be collected and remit- 
ted by exchange, and, as the testimony 
shows (and it is almost a matter of com- 
mon knowledge, of which the court 
would take judicial notice), that 8 times 
out of 10 the exchange used would be 
New York exchange. As counsel for 
the plaintiff puts it, there are only 25 
chances out of 100 that New York ex- 
change will not be used. In this case 
the defendant expressed a preference 
for New York exchange, which exclud- 
ed the risk of being compelled to re- 
ceive exchange upon some other city; 
that is, it eliminated the 25 chances, 
and made it perfectly certain that the 
bank here would receive New York ex- 
change. It is urged that the expression 
of that preference operated to put an 
end to the relation of principal and 
agent, and to create that of debtor and 
creditor, working a confusion of these 
moneys with the moneys of the Florida 
bank, so as to put an end to their trust 
character. 

Now, it is difficult to understand 
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how it can be claimed that the defend- 
ant here intended to deposit these 
moneys with the Florida bank, simply 
because it made the request for New 
York exchange, especially in view of 
the well established usage that the plain- 
tiff here was bound to know, and did 
know, that exchange of some kind 
would be sent. It is difficult to under- 
stand how it can be claimed that the 
expression of the preference for New 
York exchange meant, and was under- 
stood by both parties to mean, that the 
relation between them of principal and 
agent should cease, and that of debtor 
and creditor take its place. By the ex- 
pression of the preference, did the de- 
fendant say to the Florida bank: ‘‘Our 
relation now is that of debtor and credi- 
tor. You owe me $4,000. Iam your 
creditor for $4,000 from this moment, 
because I have expressed a preference 
for New York exchange, or have re- 
quired you toremit in New York ex- 
change.” It is conceded that, if the 
bank had made no request for New 
York exchange, the relation of prin- 
cipal and agent would have continued, 
yet it is urged that it was terminated 
simply because the principal said to the 
agent: ‘I direct you, when you collect 
this, to remit New York exchange, and 
not any other exchange, we both un- 
derstanding and acting upon the knowl- 
edge that the usual course of business 
will require you, as a matter of conve- 
nience and safety, to remit it inexchange 
of some kind; and while you might, in 
accordance with usage, remit exchange 
on New Orleans, Chicago, St. Louis, 
Philadelphia, or New York, yet we both 
understand that New York exchange is 
usually used, because it is good every- 
where, and I therefore direct you, as 
my agent, to send that exchange, and 
no other.” 
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Now, if there had been an arrange- 
ment between them, such as is stated in 
one of the cases cited, where the collect- 
ing bank was permitted to hold and use 
the money until zoth of the month, and 
then remit in New York exchange, then 
the court would be required to hold that 
the relation of debtor and creditor ex- 
isted between them. But here there 
was the peremptory direction: ‘‘Col- 
lect this draft or check, and remit the 
amountin New York Exchange.” The 
Florida bank had no authority under that 
direction to mingle these moneys withits 
moneys, and to treat them as its moneys 
for general purposes. All it was au- 


thorized to do with these moneys was to 
buy New York exchange and forward 
it. Counsel admit that if this direction 
had not been given, and the Florida 
bank, following the usage in such cases, 
had procured New York exchange, just 
as it did do, that would have maintained 


thetrust relation—would have continued 
it—and the plaintiff would have been 
entitled to recover the full amount of 
these moneys from the receiver of the 
Florida bank. Without the request or 
direction—whichever you please to call 
it—the Florida bank was free to and 
might have forwarded exchange upon 
some of the larger cities of the country, 
other than New York, and, possibly 
upon some of the smaller cities or towns 
of the south, and that knowledge may 
have induced the direction or request 
that it be sent in New York exchange. 

I listened attentively to the ingen- 
ious and able argument of counsel for 
the plaintiff. I tried to follow him 
closely, but I am wholly unable to see 
how this case can come within the rule 
laid down in any of the cases which 
counsel cited, where the circumstances 
or the language used show that the 
money collected was to be placed to the 
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credit of the bank transmitting the 
draft or paper for collection. Take the 
case of the Fidelity Bank. It was to 
remit, I believe, on the roth and the 
21st, and in the meantime the money 
was to stand to the credit of the trans- 
mitting bank. There the arrangement 
contemplated that the bank, upon col- 
lection, should have the use and bene- 
fit of those moneys during the time 
between the remitting days. It was 
to be money that would stand to the 
credit of the transmitting bank, and 
the collecting bank was to enjoy the 
use of it. 

The fact that the collecting bank held 
it for 10 or 20 days was of sufficient 
value to make that bank gladly under- 
take the collection upon those terms, 
but there is nothing of that kind here. 
Plaintiff was bound to know that in the 
regular course of business the check 
would be sent to a bank in Florida for 
collection, and that, when collected, the 
amount of it would be transmitted here 
in commercial paper of some kind, and 
whether it was one kind or another 
made no difference. The transmitting 
bank here, within the terms of the con- 
tract with the plaintiff, might, asit did, 
express a preference for one kind of 
exchange over anotherkind. It would 
be no departure from the regular usage. 
It would be no extraordinary or out of 
the way means employed to bring the 
money here which would be unsafe or 
expose it torisk. Plaintiff had a right 
to expect that the ordinary usage would 
be followed,and that meant that it would 
come here in the form of exchange, 
and it was no violation of the contract 
to express a preference for the best ex- 
change known in business circles— 
admittedly, New York exchange. 

The finding will be for the defendant. 
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PAYMENT BY CHECK. 

Check of A to B for $500—Receipt for same 
amount exectited same date by B to A—Pre- 
sumption, in absence of contrary evidence, 
that only one payment of $500 was made and 
receipt intended to be evidence of payment by 
check; not that $1,000 was paid. 


Ewing's Administrators v. Ewing, Court of Appeals of 
Kentucky, September 29, 190:. 


A owed B upon two notes upwards of $1,000. 
On August 8, 1899, A gave his check to B for $500, 
and on the same date B executed to A a receipt 
for $500. B died, and in a suit by his adminis- 
trators against A for the balance due, A claimed 
that he had paid B $1,000—$500 by check and 
$500 in cash; that the check evidenced the pay- 
ment of one $500 and the receipt evidenced an 
additional $500 cash payment. The lower court 
allowed A a credit of $1,000, and B's administra- 
tors appealed. 

Held (reversing the lower court): When the 
check and receipt are read together, in the absence 
of any explanation, the presumption is, that on 
August 8, 1899, A paid B $500, and that the re- 
ceipt was intended to be evidence of that pay- 
ment. The burden is on A to prove the contrary, 
and as he offered no evidence to support his claim 
of having paid $1,000, judgment is reversed. 


Action by the administrators of the 
estate of F. M. Ewing, deceased, against 


G. M, Ewing. 
ant. Plaintiffs appeal. 


Judgment for defend- 
Reversed. 


Paynter, J. The decedent, F. M. 
Ewing, held two notes executed by G. 
M. Ewing. One was for $1,118.95 
which was secured by mortgage upon 
which certain payments had been made. 
‘The other note was for $318. 

On August 8, 1899, F. M. Ewing in- 
dorsed on the latter note a credit for 
$500 which overpaid the principal and 
interest $82.10. 

F. M. Ewing died, and his personal 
representatives instituted this action to 
recover the alleged balance on the notes. 
G. M. Ewing pleaded that on August 
8, 1899, he paid the decedent $1,000 in- 


stead of the $500 with which he was 
credited. 

The question for determination is 
which of the sums did he pay? 

No oral testimony was offered on the 
trial of the case. The only evidence 
offered by G. M. Ewing was a check 
dated August 8, 1899, for $500 and a 
receipt bearing the same date for a like 
amount. The check reads as follows: 





OWINGSVILLE, Ky. & Aug. 
Farmers Bank. 


1899. 


Pay to #. AZ. Ewing or bearer 
Five Hundred 


ia $500. 


Dollars 


G. M. Ewing. 


The receipt is as follows: 


$500. Recd. of G. M. Ewing Five 
Hundred Dollars to be credited on note 
as of this Aug. 8, 1899. , 
F. M. Ewing. 


It will be observed the check does 
not indicate the purposes for which it 
was given or how the proceeds were 
to be applied orused. Thecheck might 
have been given as payment on a debt, 
for property or for some other purpose. 

It is stated in the receipt that the 
$500 received is to be credited on the 
note as of that date. When the two 
papers are read together in the absence 
of any explanation, the conclusion to 
be drawn is that on August 8, 1899, G. 
M. Ewing paid the decedent $500 by 
check and the receipt was intended to 
be an evidence of taat payment. 

G. M. Ewing claims that he paid the 
$500 in cash and the receipt is for that 
money, and that the check was an addi- 
tional payment. 

The burden is upon G. M. Ewing to 
sustain his claim, which he failed to do. 





LEGAL DECISIONS. 


Thereis an entire absenceof evidence to 
show that the $500 was paid in cash on 
the day mentioned. If he paid the $1,000 
as heclaims, it would seem that a receipt 
would have been given: for $1,000 in- 
stead of $500. Again, if the parties 
had intended the receipt to be an evi- 
dence of the payment of $500 in cash, 
and that the check was to be the evi- 
dence of another payment, it would 
have been recited in the receipt that it 
was for cash. 

We are of the opinion that the court 
erred in allowing the credit of $1,000, 
instead of $500, of date August 8, 1899 
because G. M. Ewing failed to sustain 
his claim by sufficient evidence. 

The judgment is reversed for pro- 
ceedings consistent with this opinion. 


SURETY’S RIGHT TO CONTRI- 
BUTION FROM CO. SURETY. 


Strickler vy. Gitchel, Supreme Court of Oklahoma, Septem 
ber 3, 1904. 


In this case it is held that where two 
persons are co-sureties upon a promis- 
sory note, and are jointly and severally 
bound to pay the same, and one of them 
is compelled to pay the entire indebted- 
ness, he is entitled to recover contribu- 
tion from his co-surety. 


MATURITY OF MORTGAGE NOTE. 


Hinton v. Jones, Supreme Court of North Carolina, Sep- 


tember 20, 1904. 


A note provided for interest from date 
‘to be paid semi-annually, and the prin- 
cipal to be paid one-tenth annually until 
the note is paid in full.” It was secured 
by deed of trust with power of sale should 
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the mortgagor fail to well and truly pay 
the note as it falls due. 

Held: The entire amount of the note 
does not become due on the failure to 
pay the first instalment, and a sale by 
the mortgagee under the power of sale 
for the non-payment of the first instal- 
ment, but before the maturity of the 
entire note, is void. 


PERSONAL LIABILITY OF COR- 
PORATION OFFICERS ON 
NOTE. 


Olds et al. v. Traders Bank of Kansas City, Mo. Supreme 
Court of Oklahoma, September 3, 1904. 


The bank brought an action against 
Olds and others upon the following 
note: 


Granite, Okla. 5, 8, O72. 
We, the undersigned, promise to pay 

Etna M. Jones, two thousand five hun- 
dred (2500) dollars, sixty days from date. 
Interest 12 per cent. per annum, value re 
ceived. = J. N. Olds, Prest. 

John B. Jones. 

Pf p Hughes. 

M. A. Smith. 

T. M. Robinson, See. 





Indorsements: 
Pay to John B. Jones, 
Etna M. Jones. 
Pay to Traders Bank of Kansas City, 
Payment guaranteed, 
John B. Jones. 

Olds and others admitted execution, 
but denied they signed the note in their 
individual capacity, but in their repre- 
sentative capacity as officers and direc- 
tors of a corporation, the Granite Brick 
Company; and alleged that the note 
was accepted by the payee as a corpor- 
ate obligation. 

On a trial, after evidence introduced, 
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judgment was rendered in favor of the 
bank. 

The supreme court refuses to reverse 
the judgment, holding that the finding 
of the trial court upon a controverted 
question of fact will not be disturbed 
by the supreme court where there is 
competent evidence to reasonably sup- 
port such finding. 

The attention of the court was di- 
rected to Jones v. Citizens’ Bank, 9 
Okla. 546, wherein it was held that 
‘‘where anything appears on the face 
of the instrument which suggests a 
doubt or ambiguity as to the party 
bound, or the character in which any 
of the persons who signed the instru- 
ment acted, parol testimony is admis- 
sible as between the original parties for 
the purpose of showing the true intent 
and meaning of the parties.” 

The court said that in that case, the 
trial court declined to consider oral testi- 
mony to show that it was the intent of 
the parties to bind the corporation, and 
not to bind the defendants individually. 
But in this case, the trial court admit- 
ted and considered oral testimony, both 
in support of and against the issue 
raised ; and as there was competent evi- 
dence in the record sufficient to sustain 
the findings of the trial court, the judg- 
ment is affirmed. 


LIABILITY OF GUARANTOR OF 
PRIVATE BANK DEPOSITORY. 


Buhrer, Wayne County Treasurer, v. Baldwin, et al., Su- 
preme Court of Michigan, July 16, 1904. 


The Wayne County Treasurer, the 
Board of Auditors of Wayne County 
and a private bank entered into an 
agreement by which the bank was to 
act as depository for surplus funds. 
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Defendants signed a bond guarante 
the full payment to the treasurer of any 
sums that might become due by virtue 
of the agreement. In an action brought 
in the name of the county treasurer 
‘*for the use and benefit of the County 
of Wayne” against defendant guaran- 
tors, 

Held: 1. That suit can be maintained 
in the name of the county treasurer. 

z. That violation of Act 393, Local 
Acts of 1879, making it the duty of the 
Wayne County Treasurer to deposit 
moneys in such bank or banks, incor- 
porated under the laws of this state or 
of the United States, does not relieve 
the guarantors. 

3. That the Board of Auditors was not 
a necessary party to a suit to recover 
from the guarantors for breach of the 
contract. 

4. That it isa full compliance with the 
statute that ‘‘said bonds shall be made 
to the county,” when the bond runs to 
the county treasurer. 

5. That failure to notify the guaran- 
tors of the acceptance of their guaranty 
does not avoid the bond. 

6. That the delivery of a check for 
the deposit by the treasurer to his suc- 
cessor in office, and his redeposit of the 
same was not a payment by the bank 
to the new treasurer, and did not release 
the guarantors. 

Guarantors are entitled to notice of 
acceptance only when their undertaking 
can be construed to be an offer of guar- 
anty. When, however, that undertak- 
ing recites a consideration, though that 
consideration is merely nominal, con- 
clusive evidence is furnished that the 
guaranty has been made with the assent 
of the obligee, communicated to the 
guarantors; and in such cases notice of 
acceptance is unnecessary. 


eing 





LEGISLATION 


LEGISLATION IN 


BANK ROBBERY AND SAFE 
BLOWING IN KENTUCKY. 
Chapter 43, Laws 1904. An act to provide for 

more adequate punishment for bank robbery 

and safe blowing. 
That any person who shall by 
force or violence steal, take or carry 
away or attempt by such means to steal, 
take or carry away from any bank, 
money, notes, securities or any other 
thing of value or who shall, by means 
of explosives or any other force, unlaw- 
fully open or attempt to open, any safe 
belonging to or used by any person, 
firm, bank or corporation or company 
in which is kept money, notes, securi- 
ties, books or any other thing of value, 
shall be guilty of a felony; and upon 
conviction thereof be confined in the 
penitentiary, not less than two nor 
more than twenty years. 


Sec. 1. 


TRANSFER OF STOCK IN 
LOUISIANA. 


Act No. 180, Approved July7, 1904. An act to 
establish a law uniform with the laws of 
other states relative to the transfer of stock 
in corporations. 

Be it enacted, etc. That the delivery 
of a stock certificate of a corporation 
to a bona fide purchaser or pledgee, 
for value, together with a written trans- 
fer of the same, or a written power of 
attorney to sell, assign and transfer the 
same, signed by the owner of the cer- 
tificate, shall be a sufficient delivery to 
transfer the title as against all parties; 
but no such transfer shall affect the 
right of the corporation to pay any divi- 
dend due upon the stock, or to treat 


IN 1904, 


1904. 


the holder of record as the holder in 
fact, until such transfer is recorded 
upon the books of the corporation, ora 
new certificate is issued to the person 
to whom it has been so transferred. 

NOTE:—Previously enacted in Massachusetts 
(ch. 229, Laws, 1884). Maine (ch. 293, Laws, 
1897) New Hampshire (See Pub. stat. ch 149) 
Rhode Island (ch. 690, Laws, 1888) and Wis- 
consin (ch. 414, Laws, 1891). 


INTEREST-BEARING TIME CER- 
TIFICATES OF DEPOSIT IN 
LOUISIANA. 


Act No. 100, Approved July 1904. An act 
authorizing state banks to issue interest- 
bearing time deposit certificates. 

Sec. 1. Be it enacted, etc.. That all 
banks duly and legally organized under 
the laws of this state, may issue inter- 
est-bearing time certificates of deposit. 

Sec. 2. All laws or parts of laws in 
conflict herewith are hereby repealed. 


SAFE DEPOSIT COMPANIES IN 
MARYLAND. 


Chapter 92, Laws 1904. An act defining and 
restricting the terms upon which trustees, 
executors or administrators, or other fidu- 
ciaries, renting boxes or safes in safe de- 
posit vaults in this state, shall be permitted 
to have access and entry to the same in per- 
son or by deputy. 

Sec. 1. Be it enacted, etc. That a 
new section be and is hereby added to 
article 23 of the Code of Public General 
Laws of Maryland, title ‘‘Corporations” 
to be known as section 221 a, sub title 
‘*Safe Deposit Companies,” and to fol- 
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low section 221 of said Article, which 
new section shall read as follows: 

221 a. No safe deposit company, in- 
corporated under the laws of this state 
or any other state, the District of Co- 
lumbia, or any territory of the United 
States, and engaged in the business of 
renting out locked boxes or safes for 
the storage or safe keeping of securities 
and valuables, in a vault inits building 
or under its control, within this state, 
and no corporation engaged in said 
business within this state, shall permit 
entry or access to be made by one of 
any two or more co-trustees, co-execu- 
tors or administrators, or other joint 
fiduciaries, to whom it shall have rent- 
ed a safe or box in such vault for the 
storage or safe keeping of securities or 
other valuables belonging to their trust 
estate, nor permit such entry or access 
in such cases to be made otherwise than 
by all of such lessees in person, their 
survivors or successors; nor, where 
such safe or box is rented to a single 
trustee, executor,administrator or other 
fiduciary for such purpose, permit such 
entry or access otherwise than by such 
trustee or other fiduciary in person or 
his successor; provided, however, that 
where it is otherwise stipulated in writ- 
ing in the lease of such box or safe, 
signed by all of such lessees, or where 
a written power of attorney or other 
written authority is filed with such 
company, signed by all the lessees, or 
by the one or more conferring such 
power on the other or others, authoriz- 
ing such entry and access by one or 
more of their number, or by a deputy 
therein duly named and authorized, 
then in such cases entry may be per- 
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mitted in accordance with the provis- 
ions of such written lease or authority 

NOTE.—This act, by more clearly defi 
the terms upon which joint fiduciaries may ha\ 
entry and access to valuables in safe deposit 
boxes, is beneficial, as legally pointing out the 
right of access in such cases and readerin, 
less likely that safe depositaries may incur | 
bility by permitting access by a single joi 
fiduciary in any case where the law might 
require that the withdrawal of securities should 
be made jointly, to be valid. 


WAREHOUSE RECEIPTS IN 
MISSISSIPPI. 


Chapter 89, Laws of 1904. An act with refer- 
ence to warehouse receipts and defining 
the liability of warehousemen thereunder. 

Be it enacted, etc., that every ware- 
house receipt or other instrument in the 
nature and stead thereof, acknowledg- 
ing the receipt of property for storage 
or safekeeping, shall be conclusive evi- 
dence in the hands of any bona fide 
holder for value, whether by assign- 
ment, pledge or otherwise, as against 
the person or corporation issuing the 
same, that the property has been so re- 
ceived, and shall entitle such bona fide 

holder for value, of such receipt, to a 

delivery of the property so stored or 

deposited, or to the value thereof. 


LABOR DAY IN MISSISSIPPI. 


Chapter 88, Laws 1904. An act to make the 

first Monday in September a legal holiday. 

Be it enacted, etc., that the first Mon- 

day of September of each year, com- 

monly known as labor day, shall be a 
legal holiday in this state. 
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TRUST COM- 


PANIES. 


N this number is published the recent decis- 
ion of the supreme court of Rhode Island, 
involving the ownership of a deposit in a 

savings bank in the joint names of two persons 
“payable to either or the survivor of them.” 
The case gives an instructive review of the law, 
as judicially developed in Rhode Island, govern- 
ing these forms of savings bank accounts. The 
one who originally deposited the money having 
died, the deposit is held to belong to the sur- 
vivor, because of a delivery of the pass-book 
during the lifetime of the original owner, per- 
fecting the gift. The previous decisions of the 
court are referred to and the Rhode Island stat- 
ute is quoted defining joint tenancy and tenancy 
in common. 


We also publish the decision of the New York 
supreme court, delivered by Mr. Justice Herrick, 
upon a form of account, similar to the above, 
in which, however, the result is different. In 
this case the depositor retained the book and 
upon her death, the survivor is held to have no 
right or title thereto. The decision of Judge 
Herrick in Kelly v. Home Savings Bank, re- 
ferred to in his opinion in the present case, was 
published in the Journal for July, 1904. 





The same rules which are applied by the 
courts defining what is necessary to complete a 
gift and pass title to deposits in savings banks, 
are equally applicable to securities and valua- 
bles contained in boxes and vaults of safe de- 
posit companies. An interesting case of this 
nature, involving the title to the contents of a 
safe deposit box, held jointly, has recently been 
decided by the court of appeals of Maryland. 
(Bauernschmidt’s Estate). A husband had 
placed securities in a safe deposit box which 
was rented to husband and wife to be entered 
severally under the following agreement: “We 





agree to hire and hold safe No. 4392, or any 
safe for which it may be exchanged, as joint 
tenants, the survivor or survivors to have access 
thereto in case of the death of either.” The 
husband gave to his wife one of the two keys 
to the box and retained the other, saying to her 
“here is your key to the safe deposit box.” 
After his death, the court held that there had 
been no gift of the contents to the wife: It 
said: “Did George Bauernschmidt on March 
13, 1899, part with dominion or control over his 
securities? If he did not do so on that day, he 
certainly never did afterwards. By the terms 
of the renting, box 4392 could have been en- 
tered by husband and wife severally and upon 
the death of either the husband was entitled to 
have access to it. This arrangement wrought 
no change in the dominion which George Bauern- 
schmidt previously had over the property. He 
could have taken every bond and certificate 
of stock out of the box without the assent or 
even against the protest of his wife, and could 
have disposed of them just as he pleased. * * * 
A mere right of access to the box (by posses 
sion of a key) on the part of the wife during the 
husband's life did not change the title to the 
contents * * *. If he had phrased the contract 
of renting so that neither he nor his wife could 
during the lives of both enter the box without 
the presence or consent of the other, his control 
over the things in the box would have been 
much more restricted. The title must pass out 
of the donor in his lifetime or it can never reach 
the donee.” 

Upon the general subject of property in safe 
deposit boxes, the reader will be interested in the 
act of the Maryland legislature, passed at the 
last session, text of which is published else- 
where in this number, defining the terms upon 
which joint trustees and other joint fiduciaries 
shall have the right of entry and access to se- 
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curities and valuables lodged in safe deposit 
boxes and vaults. 


JOINT SAVINGS ACCOUNT. 


Deposit by Patrick Scanlon in the names of ** Patrick Scan- 
lon or Dennis F. Scanlon, and payable to either or the 
survivor of them,” held to belong to Dennis as survivor 
upon the death of Patrick, in view of the fact that 
Patrick gave Dennis the book, saying that it was his to 
do with as he pleased, that he could draw the whole or 
any part he wished; that Dennis went to the bank soon 
after to sign in the signature book, and that the book 
was thereafter in the possession of Dennis, except on 
two occasions when it was given Patrick to make with 
drawals, who returned the book to Dennis after the 
withdrawals. A joint ownership in the deposit was 
created, which belonged to the survivor. 


Industrial Trust Co. v. Scanlon, et al., Supreme Court of 
Rhode Island, June 17, 1904. 


Bill by the Industrial Trust Company against 
Dennis F. Scanlon and others. Decree rendered. 


STINESS, C. J. This is a bill of interpleader to 
determine the ownership of a savings bank de- 
pusit, which is claimed by three parties. 

In December, 1890, Patrick Scanion had de- 
posited the sum of $1,900 in his name in the 
Bristol Institution for Savings, and he then re- 
deposited it in the names of “Patrick Scanlon or 
Dennis F. Scanlon, and payable to either or the 
survivor ofthem.”’ In December 1900, the com- 
plainant succeeded to the business of the In- 
stitution for Savings, and a new book was is- 
sued in the same form, both Patrick and Dennis 
signing the transfer from the savings institution 
to the complainant. Patrick Scanlon died in 
March, 1903, and the deposit is now claimed by 
Dennis F. Scanlon, under the terms of the de- 
posit; by Hiram F. Perry, administrator of the 
estate of Patrick; and by the widow of Patrick, 
under an antenuptial agreement by which he 
was togive her all his property. The claim of 
Dennis F. Scanlon is the controlling question in 
the case, because, if the fund belongs to him, 
the administrator of Patrick can take nothing; 
and, as the contract with the widow was not 
carried out so far as this book was concerned, 
nor, so far as appears, brought to the knowledge 
of Dennis F. Scanlon, she could not take the 
money under the contract if the previous dis- 
position of the deposit had given title to Den- 
nis. There can be no doubt that the owner of 
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personal property has the right to give 

in whole or in part. Consequently he ca: 

a joint ownership to another. It is not unus 
for persons to own horses, boats, and 
personalty in common, and such owners! 
been recognized. Ennis v. Hutchinson, 

J. Eq. 110; Goell v. Morse, 126 Mass. 48: 

In this state joint ownership in a deposit 
been recognized in Providence Inst. Savi: 
Barr, 17 R. I. 131; Whitehead v. Smith, 1 
I. 135. Where the joint ownership is « 
by a gift, the gift must be shown, as i 
other case of gift. Accordingly, in Woons 
Inst. v. Heffernan, 20 R. I. 308, where 
posit was like the one now before us, bu 
original depositor had retained the book 
own control, and the other party had no 
edge of the deposit until a short time befor: 
death of the original depositor, and nev: 
possession of the book, it was held that 
gift was not complete, and so there was t 
no joint deposit. See Dougherty v. Moore, 71 
Md. 248; Whalen v. Milholland, 89 Md. 199; 
Burns v. Burns (Mich.) 93 N. W. 1077; Basket 
v. Hassell, 107 U. S. 602; Noyes v. Newbury- 
port Inst., 164 Mass. 583; Main’s Appeal, 73 
Conn. 638. So, also, in Providence Inst. v. ¢ 
penter, 18 R. I. 287, where the deposit was 
the names of Margaret Hart or Mary F. Car 
penter, the money to remain the property of t 
former during her life, and subject to her own 
control, but upon her death to be applied to 
certain religious and charitable uses, it was held 
that no title passed to Miss Carpenter, because 
it was intended only as a testamentary disposi- 
tion, and no present title was to pass to her dur- 
ing the life of Margaret Hart. See In re Brown's 
Estate, 113 lowa, 35¢. 
Barr, 17 R. I. 131, the title of a joint owner, 
not the original depositor, was sustained on the 
ground that the title had already been settled 
in a civil action, in which the interest of the 
former had been attached on trustee process 
and the original depositor had intervened. The 
point of the decision was that, as between the 
parties, the title was res adjudicata. 

The question now before us was clearly 
raised in Whitehead v. Smith, 19 R. I. 135, and 
decided in favor of the joint title of the claim- 
ant. There the deposit was to the account of 
Whitehead or Smith, and payable to either or 
the survivor of them. The administrator in the 


In Providence Inst. \ 
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case before us claims that this ast decision is 
inconsistent with the Heffernan and Carpenter 
Cases, to which we have referred. We have 
cited those cases in order to show that there is 
no inconsistency, because in the Heffernan Case 
the gift was not complete, and in the Carpenter 
Case no gift was intended until the death of the 
original depositor, and then only for testamen- 
tary purposes. 

Joint ownership in personalty is also recogniz- 
ed in Gen. Laws 1896, c. 201, § 1, which pro- 
vides that gifts, conveyances, etc., of real or 
personal estate to two or more persons shall be 
deemed to create a tenancy in common, and 
not a joint tenancy, unless it be declared that 
the tenancy is to be joint, or that the same is 
to such persons and the survivors or survivor 
of them, or unless the intention manifestly ap- 
pears that such persons shall take as joint ten- 
ants and not as tenants in common. Under the 
terms of the statute the gift here in question 
was clearly a joint gift. 

The testimony in the case shows that it was 
a completed gift to an extent quite unusual in 
such cases. 

While the joint deposit was in the Bristol 
Institution for Savings, in the year 1894, Patrick 
Scanlon went to the bank, and asked if the de- 
posit could be made payable either to him or to 
Dennis, so that, if either of them should die, it 
would then be payable to the survivor. The 
treasurer of the bank explained to him that if 
he put the money in that way either could draw 
it, if he had the book. Subsequently Patrick 
opened the account in the present form. Dennis 
Was not present, but he went to the bank soon 
after to sign the signature book. Patrick gave 
the book to Dennis on the day of transfer, say- 
ing that it was his (Dennis’) to do with as he 
pleased, that he could draw the whole or any 
part as he wished, and that he must go tothe bank 
the next day to sign the book. From that time 
on the book was in the possession of Dennis, or 
of his sister for him. After the transfer was 
made to the Industrial Trust Company, Dennis 
continued to have possession of the book, ex- 
cept when Patrick made two withdrawals, 
amounting to $110, not only with the consent of 
Dennis, but at his request; Patrick returning the 
book after the withdrawals. Patrick also urged 
Dennis to withdraw the money for the purchase 
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of real estate in the name of Dennis. It is 
therefore clear that the gift was both intended 
and completed. 

The opinion in Whitehead v. Smith, 19 R. I. 
135, does not show that the book had been de- 
livered to the claimant during the lifetime of 
the original depositor, but the agreed statement 
shows that fact, and also that the claimant had 
drawn money on the joint deposit. Under these 
circumstances the decision is not open to the 
criticisms made by counsel for the administrator 
in this case. On the contrary, the decision is 
in line with the great weight of authority in 
such cases. 

The argument against the vesting of a joint 
title in a donee is that, because the donor can 
defeat the gift by drawing the deposit, control of 
the deposit is thereby retained, and so the gift 
is not absolute or complete. To this it may be 
replied that the donee has the same _ power, if 
he has possession of the book. Both parties 
cannot hold the book at the same time, and the 
mere fact that one has possession of it ought 
not to be conclusive against the rights of the 
other. 

In the present case the question of the effect 
of possession by the donor does not arise, 
since the donee had constant possession of the 
book, except as we have stated. Some cases 
go so far as to hold that the entry on the book 
ef joint title is self-operative, and that delivery 
of the book is not necessary (McElroy v. Na- 
tional Sav. Bank, 8 App. Div. 192), and that the 
retention of the right to draw the money de- 
posited does not affect the validity of the gift 
(Dennis v. Hilton [N. J. Ch.] 50 Atl. 600). This 
case is not in the New Jersey Reports, but the 
decision was referred to in Hoboken Bank v. 
Schwoon, 62 N. J. Eq. 503, and in Pennsylvania 
R. Co. v. Stevenson, 63 N. J. Eq. 634, Dunn v. 
Houghton (N. J. Ch.) 51 Atl. 71, also an unre- 
ported case in New Jersey, is cited in Carter v. 
Carter, 63 N. J. Eq. 726. We think it is clear 
in the case at bar that the title to the deposit is 
in Dennis F. Scanlon. This being the only 
question raised by the bill, we are of opinion 
that the other questions sought to be raised by 
her upon her antenuptial contract are not prop- 
erly before the court. 

Decree accordingly. 





770. THE BANKING 


TWO-NAME SAVINGS ACCOUNT. 


V’s account in a savings bank was changed to “ V or H, 
pay to either or the survivor of either."”" V had visited 
the bank and requested the teller to add the name of her 
niece H, to the pass-book, so that either, or the survivor 
of either, could draw the moneys. The teller produced 
a printed form which V signed, requesting the bank to 
add the name of her niece, H, ‘as owner and creditor 
with me of all moneys heretofore or which may be bere- 
after deposited,” etc., with full authority of each, or 
the survivor to draw the whole or any part. Before 
the death of V, H made two withdrawals, but V retained 
the book, and under the bank’s rules, money could only 
be withdrawn on presentation of the book. Held, there 
was no completed gift of the money to the niece, and 
she had no right of action therefor, against the bank, 
after the death of V. 


Hallenbeck v. Hallenbeck, et al., N. Y. Supreme Court, 
Special Term, Albany County, June 1904. 


Action by Huldah B. Hallenbeck against 
Albert C. Hallenbeck and others to recover from 
the Albany County Savings Bank money de- 
posited. Complaint dismissed. 

The money was deposited to the following 
account: “The Albany County Savings Bank, 
in Account with Huldah Van Aernam or Hul- 
dah B. Hallenbeck, pay to either, or the survivor 
of either.” The printed instrument, which Hul- 
dah Van Aernam signed, referred to in the 


opinion, reads as follows: 
“October 7th, 1897. 

“The treasurer of the Albany County Savings 
Bank will please add the name of my niece, 
Huldah B. Hallenbeck, as owner and creditor 
with me of all moneys heretofore or which may 
hereafter be deposited in said bank under this 
account No, 12,413, together with all the inter- 
est which has been or may hereafter be credited 
to the said account; with full authority for each, 
or either of us, or the survivor of us, to draw 
from the said bank the whole or any part of 
such moneys or such interest.” 


It further appeared that before the death of 
Huldah Van Aernam her niece, Huldah B. Hal- 
lenbeck,made two withdrawalsfrom the deposit. 


HERRICK, J. I attach no importance in this 
case to the language of the instrument signed by 
Mrs. Huldah Van Aernam, by which the bank 
was authorized to add the name of Huldah B. 
Hallenbeck as an owner and creditor with Mrs. 
Huldah Van Aernam of the moneys theretofore 
deposited by her in the defendant bank. The 
evidence shows that upon visiting the bank 
Mrs. Van Aernam requested the teller “to add 
the name of her niece tothe pass book, so that 
either, or the survivor of either, could draw the 
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moneys;” that he thereupon produced a printed 
form, which contained the words “‘as owner and 
creditor with me,” which he filled out, and asked 
her to sign. There is no evidence in the 
that she asked the bank officer to constitut 
plaintiff a joint owner and creditor with 
Those words were words furnished to her by 
the bank officer by means of the printed form, 
and under the circumstances cannot be construed 
as evincing a deliberate purpose and intent on 
the part of Mrs. Van Aernam to make the 
plaintiff a co or joint owner and creditor with 
her of the moneys therefore deposited by her in 
the bank. 

I have considered at some length the law in 
cases of this character in the case of Sarah E. 
Kelly v. Home Savings Bank, 44 Misc. Rep. 
which renders unnecessary any lengthy discus- 
sion of this case. The facts show that Huldah 
Van Aernam never at any time surrendered do- 
minion and control over the moneys in question. 
The words “either to draw,” coupled with the 
possession of the bank book, gave her entire 
control over the moneys upon deposit. She 
could withdraw them at any time, and without 
possession of the bank book, the words, “either 
to draw” gave the plaintiff, Huldah B. Hallen- 
beck, no control or dominion over such moneys. 
Under the rules of the bank, which were printed 
in the pass book, no money could be drawn 
therefrom except upon the presentation of the 
pass book, so that by the retention of the pass 
book by Mrs. Van Aernam, she not only re- 
mained in control and dominion of the money, 
but she also prevented the plaintiff drawing any 
such money except as permitted by her by giving 
to the plaintiff, from time to time, possession of 
the pass book for that purpose. Keeping con- 
trol of the pass book kept control of the money, 
and stripped the transaction of that “quality of 
completeness which distinguishes an intention 
to give, which alone amounts to nothing, from 
the consummated act, which changes the title.” 
Beaver v. Beaver, 117 N. Y. 421. Within the 
authorities referred to in the case of Kelly v. 
Home Savings Bank, the gift here was not a 
completed act. There was only the intention, 
unaccompanied by such acts as would have 
carried that intention into effect. 

The complaint of the plaintiff must therefore 
be dismissed. 

Complaint dismissed. 





SAVINGS BANK AND TRUST COMPANY SECTION. 


CORPORATE STOCK SECURITY. 


Interesting description of a method of acquiring stock cer- 
tificates as security for loans, frequently adopted by 
savings banks in Maine, wherein shares are transferred 
with blank power of attorney to transfer, separate from 
certificate. Question: Does death of pledgor affect 
bank’s recourse upon collateral ? Answer: No. 


PENOBSCOT SAVINGS BANK, } 
BANGOR, ME., October 13, 1904. 4 
Editor Banking Law Journal:, 

DrAR SIR:—Itis not unusual for Savings Banks 
in this state, in making loans on shares of cor- 
porate stock, to take from the borrower with 
the certificate of shares pledged, a blank power 
of attorney to transfer such shares, separate 
from the certificate itself. This method is pre- 
ferred by the borrower to the former method of 
indorsing the certificate itself, for the reason 
that when the loan is paid and the pledged cer- 
tificate returned, it is free from indossement 
which might facilitate negotiation if subsequently 
lost or stolen. 

rhe ferm of power of attorney used is sub- 
stantially as follows: 


Know all Men by these Presents, that, for 
value received, I, John Brown of Bangor, Maine, 
do hereby make, constitute and appoint, irrevo- 
OOM: . ctacbwktencasdxens ae 
my true and lawful attorney (with power of 
substitution), for me, and in my name, and on 
my behalf, to sell, assign, and transfer unto 


twenty-five shares now standing in my name in 
the capital or joint stock of the Security National 
Bank of said Bangor, and my said attorney is 
hereby fully empowered to make and pass all 
necessary acts for the said assignment and 
transfer. * * 


The form of collateral note taken with the 
certificate of stock and power of attorney is sub- 
stantially as follows: 


* * * And I have deposited with, and 
pledged to said bank, as collateral security for 
the payment of this note, and of any end all 
other notes or claims which now are, or may 
hereafter be held by said bank against me the 
following: twenty-five shares of the capital stock of 
the Security National Bank of Bangor, Maine. 

And upon default of payment of principal or 
interest of this or any other claim as aforesaid, 
1 hereby authorize said bank to sell said secu- 
tities so pledged, in whole or in part, at any 
broker’s board, or at public or private sale, with 
or without notice, it being agreed that said bank 
shall return to me on demand, any balance of 
the net proceeds of such sale remaining after 
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payment of all sums due from me to said bank 
as aforesaid, including expenses attending such 
sale. And I hereby agree that said bank shall 
be at liberty to become a purchaser at such sale, 
if public, and that if recourse is had to said col- 
laterals, the proceeds of sale shall be applicable 
to this note and all other notes or claims that 
may be held by said bank against me as afore- 
said, whether the same shall have become due 
or not, according to the terms thereof, and that 
in case of any exchange of or addition to the 
above named collateral securities the provisions 
of this note shall also extend and apply thereto. 


The Revised Statutes of Maine, 1903, chap- 
ter 47, section 34, provide that 


* * * The delivery of a certificate of stock 
of a corporation to a bona fide purchaser or 
pledgee for value, together with a written trans- 
fer of the same or a written power of attorney 
to sell, assign and transfer the same, signed by 
the owner of the certificate, shall be a sufficient 


delivery to transfer the title against all parties 
¢ & @ 


It is also provided in chapter 93,section 76 that 

The holder of stocks, bonds or other personal 
property in pledge for the payment of money or 
the performance of any other thing, may, after 
failure to pay or perform, sell such stocks, bonds 
or other personal property in the manner pro- 
vided in the contract creating the pledge, if in 
writing, * * * 

It appears, therefore, that the power of attor- 
ney to transfer carries title, and that the terms 
of the written contract can be enforced. 

During the life of the loan the power of at- 
torney lies dormant, to be exercised in the con- 
tingency of default at maturity. 

The question arises whether, in the event of the 
death of the pledger, recourse being had to the col- 
lateral, the pledgee could still avail himself of 
the power of attorney to transfer and give title 
to a purchaser. 

Your opinion upon this point and comments 
upon the general subject would be appreciated 
and valued. Very respectfully, 

GEO. H. HOPKINS, Treasurer. 


Answer:—The power to transfer the 
stock as set out above is not revoked 
by the death of the giver of the power. 
It is not a mere naked power of attor- 
ney, uncoupled with any interest, which 
would be extinguished upon his death, 
but is a power coupled with an interest, 
which continues after the death of the 
giver, until executed. 
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Nor does the fact that the power is 
on a separate paper from the certificate, 
affect its validity. 

Reference is made to the following 
authorities: 

In Smith v. Savin, 141 N. Y. 315, 
the power of attorney to transfer astock 
certificate was on a detached paper. 
The court said this fact was immaterial; 
that ‘‘the power of attorney was full 
and complete for the purpose of trans- 
ferring the right to the pledgees to de- 
mand of the railroad company a trans- 
fer of its script on the books to the 
pledgees.”’ 

In Leavitt v. Fisher, 4 Duer (N. Y.) 1, 
it is held that a power of attorney in 
blank to transfer shares is not revoked 
by the death of the party giving it, but 
continues in force until its execution 
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by an actual transfer of the shares 
which it relates, 

In Fraser v. Charleston, 11S. C. 486, 
the owner of a certificate of stock deliv- 
ered it with power of attorney signed 
in blank. After his death, a transfer 
was written over his name, and the stock 
transferred. Held, valid. The court 
said: ‘‘All the authorities agree, though 
some go much further, that the delivery 
of the certificate of stock, indorsed with 
a blank power and for value, is an equit- 
able assignment which binds the legal 
owner, and that it arises from a power 
coupled with an interest which is irre- 
vocable during the lifetime, and is wo/ 
revoked by the death of the legal owner." 

To the same effect is the decision of 
the U. S. Supreme Court in United 
States v. Cutts, 1 Sumner, 133. 


THE AUDIT COMPANY OF ILLINOIS. 


A, few years ago a Certified Public Account- 
= ant or an Audit Company was not known 

in this country. When a firm or a corpora- 
tion were desirous of having their accounts exam- 
ined, theycalledin anexpertaccountant. To-day 
there are in several states regular societies,organ- 
ized and chartered under the State Laws, of 
Certified Public Accountants, and, in the large 
centers, regular incorporated Audit Companies, 
organized for the purpose of examining all legiti- 
mate enterprises. 

One of the principal Audit Companies in the 
country, and one that is well equipped for mak- 
ing regular or special audits for Banks, Trust 
Companies, Savings Banks, Insurance Com- 
panies, or corporations of any kind, is the Audit 
Company,of Illinois. 


No better basis for credit can be found, than 
a certificate of examination by the Audit Com- 
pany of Illinois. The officers and directors of 
this company are among the leading bankers 
and business men of Illinois. The directors are 
A. G. Becker, of A. G. Becker & Co., Bankers 
and Commercial Paper Dealers, Chicago; F. W. 
Little, Vice-President Peoria Gas & Electric Co., 
Peoria; J. R. Walsh, President Chicago Na- 
tional Bank, Chicago; G. A. Ryther, Cashier 
National Live-Stock Bank, Chicago, and L. A. 
Walton, Vice-President Equitable Trust Com- 
pany, Chicago. 

The officers are: L. A. Walton, President; F. 
W. Little, Vice-President; C. D. Organ, Secre- 
tary and Treasurer, and C.W.Knisely, Manager. 


THE BANKERS’ DIRECTORY. 


The July edition of the Bankers’ Directory, 
published by the Bankers’ Publishing Co., 87 
Maiden Lane, New York, contains everything 
the banker and merchant wishes to find in a 
ready reference book. 


The State maps are late 


and up-to-date. In fact, the book is the most 
compact and least cumbersome of any of the 
bank directories. Price $4 per copy or $7 per 
year, January and July editions. 
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ILLINOIS BANKERS’ CONVENTION. 


By A. F. WHITE. 


HE fourteenth annual convention of the 
Illinois State Bankers’ Association was held 
October 18 and 19 at Illinois State Building, 
World's Fair Grounds, St. Louis, and attracted 
unusual attention in financial circles for many 


E. D. DURHAM, 
President, 


President Onarga Bank, Onarga. 


reasons: chiefly because of the importance of the 
papers read and of the place of holding the 
convention, 

rhe arrangement of the programme was in 
keeping with the record-breaking attendance 
and the unique place of meeting. Every detail 
Was carried out to the letter, no expense being 
spared to make the entertainment feature of the 
delegates and visitors pleasant. 

While the addresses were of national impor- 
tance, but one session was held each day, thus 
allowing the afternoons to be devoted to the en- 
tertainment part of the programme. 

rhe Executive Council of the Illinois Bankers’ 
Association displayed wisdom when they made 


choice of the fair grounds for holding this year’s 
convention. 

Tuesday afternoon, automobiles were pro- 
vided, and the delegates and visitors were taken 
for a ride through the principal boulevards of 
the city and the parks. Between 500 and 600 
partook of this treat. 

Tuesday evening, a reception was tendered 
the ladies and gentlemen at the Illinois Building. 
On Wednesday afternoon, tickets were provided 
forthe “Boer War,” which is, no doubt, the 
best patronized amusement on the Fair Grounds. 

The order of proceedings were: 


WILLIAM GEORGE, 
Retiring President, 


President Old Second National Bank, Aurora. 


Tuesday morning, meeting called to order by 
the President, William George. An address of 
welcome to the city of St. Louis, was made by 
J. C. Van Blarcom, vice-president of the Na- 
tional Bank of Commerce, on behalf of the 
bankers of St. Louis. 
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George M. Reynolds, vice-president of the 
Continental National Bank, of Chicago, res- 
ponded to Mr. Van Blarcom, on behalf of the 
Illinois bankers. 

Ex-Governor D. R. Francis, president of the 
Louisiana Purchase Exposition, followed Mr. 


FRANK P. JUDSON, 
Secretary, 


Cashier Bankers National Bank, Chicago. 


Reynolds with an address, entitled “How to 
See the Fair in a Short Time.” 

William George, President of the Association, 
followed Mr. Francis with his annual address, 
and at the close of his remarks an _ interesting 
part of the programme took place. It consisted 
of the presentation to all the ex-presidents and 
ex-secretaries of the Association of a gold but- 
ton, designed to commemorate the appreciation 
of the association for past services. With the 
presentation of these buttons. Mr. George, who 
has proved himself as excellent a master of 
ceremonies 
master of finance, delivered. to each recipient, 
an address appropriate and fitting to the time 
each one served. 

Following Mr. George’s address and the pre- 
senting of the buttons, Mr. Frank A. Vander- 
lip, vice-president of the National City Bank, 
of New York, addressed the meeting on the 
financial Mr. Vanderlip’s address 


on several occasions as he is a 


situation. 
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was listened to with much interest, and ey 
from it have been printed and circulated 
cast all over the United States. 
things he said: 

“The total wealth of the United States, a 
ing to the best estimates which we hav 
risen in ten years from $75,000,000,0 
$106,000,000,000. Ten years more of in 
will make the wealth of this country $140 
000,000. When we remember that such at 
will compare with the total of $42,000,000 
in 1880, the accumulation is seen to be at a 1 
almost incredible. 

Our money stock has increased in ten years 
from $1,600,000,000 to more than $2,500,000 000, 
and every dollar of it is sound and every dolla: 
of it is ona parity with gold. The actual gold 


Among 


stock itself increased in that period $250,000,000, 
If the money stock increases in the next ten 
years in the same amounts, we will have $3,400,- 
000,000 of circulation at the end of that period. 
Incidently, it is interesting to note that nationa } 


GEORGE M. REYNOLDS, 
Vice-President Continental National Bank, Chicago 


bank note circulation in the last ten years has 
risen from $172,000,000 to $411,000,000, and 
one might stop to wonder, if this rate of increase 
is to go on, where the Government bonds are 
to come from in the next ten years to provide 
for a further increase of national bank circula- 
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tion of $250,000,000 or $309,090,000. Such in- 
quiry points inevitably to the necessity of some 
change in our national banking laws in the due 
course of time. 

National bank deposits in ten years have 
doubled, going up from $1,600,000,000 to $3,- 


J. C. VAN BLARCOM, 


Vice-President National Bank of Commerce, St. Louis 


309,000,000. State bank deposits in that time 
have trebled, marking an increase of from about 
$660,000,000 to $1,900,000,000. 

‘A careful estimate of the total bank deposits 
in the United States to-day, National, state, sav- 
ings banks and trust companies, brings them up 
toa grand total of $10,000,000,000, and that com- 
pares with a total 10 years ago of $4,600,000,000. 
Will 
it double again, and will we have $20,000,000,000 
deposits in 1914?” 


The increase has been well over double. 


Wednesday, the meeting was again called to 


order by the president, Mr. George. The prin- 


cipal address of the second day was made by 
Hon. Wm. B. Ridgely, Comptroller of the Cur- 


rency. Mr. Ridgely’s subject was “Bank Ex- 
aminations and Failures,” and was listened to 
with much interest. 

Mr. Ridgely was followed by Hartman Baker, 
cashier of the Merchants National Bank of Phila- 


delphia. Mr. Baker's subject was: “If on Ex- 


hibition at the World’s Fair, would Banking in 
the United States Deserve Honorable$Mention?” 

Mr. Baker was followed by Seymour Walton, 
C. P. A., representing the Illinois Society of 
Certified Public Accountants. Mr. Walton's 
subject was “Publicity.” 

Following Mr. Walton’s address came the re- 
port of the various committees. 

Mr. E, J. Parker, Cashier of the State Sav- 
ings, Loan & Trust Company of Quincy, Illinois, 
presented his report as Chairman of the Com- 
mittee on Legislation, which committee was ap- 
pointed at the 1903 convention for the purpose 
of co-operating and conferring with Chicago 
bankers and committees appointed by other 
State bankers’ associations, in an effort to secure 
currency reform. Mr. Parker stated that the 
committee, after correspondence with some of 
the members at Washington of the House Com- 
mittee on [unking and Currency, became fully 
satisfied that nothing could be done at the short 


J. A.. LEWIS, 


Cashier National Bank of Commerce, St. Louis 


session of Congress last year or this year, with 
the Presidential election coming on, and for this 
reason no joint meeting or conference took 
place. In his report he made an earnest plea 
for the correction of the existing defects in our 
currency and Sub-Treasury arrangements. 
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The officers elected were: E. D. Durham Moyer wasat one time Secretary of the Illino 
of Onarga was elected president; Thomas D. Bankers’ Association, and was presented wit! 
Catlin of Ottawa, vice-president; Nelson b. one of the gold buttons. Chas. L. Robins: 
Green, chairman of the executive council. Frank assistant cashier of the National Bank of Coni- 
P. Judson was re-elected secretary, and John S._ merce; Herbert H. Swasey, vice-president 
Little, treasurer. the Guardian Trust Co.; Alfred H. Curtis, cashier 

of National Bank of North America, and Mrs 
Curtis; James R. Branch, Secretary America 
Bankers’ Association. Charles E. Farnsworth 
the cashier of the Euclid-Park National Bank, 
Cleveland, attended the convention, and spoke 
in the highest praise of the success of the meeting. 
John Perrin,president of the American National; 
M. B. Wilson, president of the Columbia Na- 
tional, and Andrew Smith, the newly-elected 
vice-president of the Capital National, were 
among the Indianapolis bankers present. 

One of the most unique as well as the most 
effective advertising souvenirs that has been 
our pleasure to note was a little bronze turtle, 
arranged so that it could be pinned to the lap- 
pel of a coat, which was distributed at the con- 


WALKER HILL, 


President American Exchange Bank, St. Louis 


NOTES OF THE CONVENTION. 
Among the St. Louis bankers who were in 
attendance and who did much to explain the 
most interesting features of the World’s Fair 
were: J.C. Van Blarcom, Vice-president, F. E. 
Marshall, Vice-President, B. F. Edwards, vice- 
president, J. A. Lewis, cashier, and C. L. Mer- 
rill, assistant cashier, of the National Bank of 
Commerce; Walker Hill, president of the 
American Exchange Bank; Tom Randolph, 
president Commonwealth Trust Co.; H. P. Hil- 
liard, vice-president and cashier, and J. S. 
Calfee, assistant cashier, Mechanics National; G. W. GALBREATH. 
G. E. Hoffman, cashier Merchants-Laclede Na- Cashier Third National Bank, St. Louis 
tional; G. W. Galbreath, cashier, and J. B. 
Arnold, assistant cashier, Third National;James vention by J. O. Copeland, the enterprising 
E. Brock, Secretary,Mississippi Valley Trust Co. representative of the Baker-Vawter Company 
Among the New York bankers that were in of Chicago. On the back of the turtle was the 
attendance were: W. L. Moyer, president Na- following advertisement “Swim out of your 
tional Shoe & Leather Bank, and president of accounting troubles, we'll throw you a life line 
the International Banking Corporation. Mr. Baker-Vawter Co.” 





BANK BURGLARIES 


BANK BURGLARIES. 


\ TIMELY CIRCULAR OF WARNING 
IOWA BANKERS’ ASSOCIATION, ) 
Office of the Secretary, > 
CepaR Rapips, Iowa, Oct. 28, 1904. J 
Warning: 
HE Protective Committee sends the follow- 
ing warnings and suggestions: 
Che when the bank burglar gets 
busy is about now. 


time 


He may be contemplating your bank as the 
one for his next operation. 

Are you prepared for him? , 

If your protection is not the best, are you 
trying to better it? 

Have you a night watch? 

Have you some one to sleep in your bank? 

The lowa Bankers’ Association secured the 
arrest of, tried and convicted some of the clever- 
est bank burglars that ever operated in Iawa— 
and from them learned that 

‘A safe placed outside a vault simply made 
t easier to get at and is no protection.” 

“They have no fear of any burglar alarm, as, 
n their opinion, in a small place, it isa signal for 
he people to get under cover and not expose 
themselves,” 


“The hardest proposition for a burglar to 


tackle is a good man, with a gun, sleeping in 
the bank where he could not be seen, that the 
man had all the advantage and they did not 
care to go up against such a proposition.” 

Cherefore, the protective committee urge that 
you make your protection as adequate as pos- 
sible and that you have some one sleep at the 
bank, and that as a matter of precaution yon 
scrutinize closely any suspicious characters or 
unknown parties calling for change, selling shoe 
strings, court plaster, etc., as these are the 
used by this class of criminals in 
getting an idea of the conditions of a bank in- 
tended to be operated on. 

The committee quotes farther from a _ report 
concerning bank burglaries, made at our last 
convention as follows: 

“In the event that any are burglarized, and to 


means 


ISSUED BY 


tHE IOWA BANKERS’ ASSOCIATION. 


the end that they may have the benefit of the 
experience of the parties who had this matter in 
charge, the following suggestions may not be 
out of order: 

“Notify every sheriff, city police department 
and town marshal within a radius of one hundred 
miles by wire and request each of them to see 
to it that all rural telepone lines in their county 
notify subscribers at once. Parties implicated 
in a job of this kind usually drive from fifty to 
seventy-five miles across the country and sepa- 
rate before taking train. Notify all railroad 
crews working in the surrounding territory and 
ascertain if any suspicious characters were car- 
ried on the night the robbery occurred or the 
morning after. In sending out wires and no- 
tices kept everlastingly at it and pay no atten- 
tion to any one set of officers, as bank burglars 
are alive to the fact that the great American 
game of graft is sometimes useful, and their 
money looks as tempting to the average officer 
of the law as the reward offered by Bankers’ 
Associations, especially when amount tendered 
by the captured burglar is double the amount of 
the reward. Make inquiry of livery stables and 
request officers of surrounding towns to inform 
you of any teams stolen or of strange teams seen 
going at unusual hours or at high speed. 

“ If any suspected parties are captured, prevent 
them from seeing attorneys until absolutely 
necessary, and if any funds are found in their 
possession, attach same ot once, as a burglar 
without funds is about of as much use to an at- 
torney as a “bunghole without a barrel.” If 
more than one suspected party is captured, 
keep them separated until after trial, and under 
no circumstances permit any-strangers to see 
them. , They have confederates who are ready 
at all times to prove an alibi for any member of 
the gang caught, or to furnish funds for their 
defense if they can get to them. In this case* 
the expert mechanic of the gang, concealed in a 
small roll of paper imitating a cigarette, a draw- 
ing of the key that unlocked the handcuiis with 
which he was shackled when caught, giving de- 
tailed instructions for its construction, and accu- 
rate measurements as to its dimensions, and 
this was done by him after seeing the key but 
amoment at the time the handcuffs were re- 
moved when he was placed ina cell. Included 
in the cigarette roll were instructions to place 
the key in the white of a chicken breast and 
have it sent up as lunch. This was discovered 


* A case referred to in the report. 
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by the sheriff about one week after the capture, 
concealed in a small pocket in his coat when he 
searched the prisoners after being stripped, the 
prisoners being taken from their cells every 
week, stripped and search made for any indi- 
cations of a plot to break out, and the cells 
thoroughly tested.”’ 
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And do not forget to be on the a 
forgers, several efforts to obtain money from 
banks by forged paper have recently been made, 
fortunately unsuccessful so far as the banks 


concerned. J. M. DINWIDDIF, Secret 


THE FIDELITY TITLE AND TRUST COMPANY, OF PITTSBURGH. 


The careful progress of this old institution is 
in perfect keeping with its solidity and its 
conservatism. It has become a fixed fact in 
Pittsburg financial circles that what the “ Fi- 
delity Title” does must be the gauge for all who 
would have a sure foundation for their every 
transaction; that its prosperity is certain to con- 
tinue because the faith of the community is be- 
hind it. During the year ending October 31, 
1904, the Company’s surplus earnings were in- 
creased from $1,280,713, to $1,478,818, in addi- 
tion to an annual dividend of 16 per cent., giving 
it a total surplus and capital of $6,478,818. Dur- 
ing the same period its deposits grew from $6,- 
368,709 to $7,311,035, and its total resources 
were advanced from $12,739,969 to $13,910,557. 
In the trust department the growth is fully as 
great as in the banking department. During 
the year the trust accounts were increased from 
$33,864,707 to $36,977,214. Aside from this 
the Company is trustee under mortgage to the 
amount of $61,500,000. 

The Fidelity Title and Trust Company was 
organized in 1886. In 1890 its annual state- 
ment showed surplus earnings of $96,532, de- 
posits of $1,033,000, assets of $1,712,718, and 


trust funds amounting to $2,849,043. In the 
fourteen years that have since elapsed its growth 
has been of that steady, substantial character 
which characterizes the progress of an institu- 
tion built on the firmest of foundations, until it 
has taken rank among the leading financial cor- 
porations of the nation. The scope of the Com- 
pany’s business embraces a general money de- 
partment, taking deposits subject to check as 
savings accounts, the trust business in its broad- 
est sense anda safe deposit or vault department. 

The directors are as follows: John B. Jackson, 
Albert H. Childs, James J. Donnell, D. Leet 
Wilson, Reuben Miller, Robert Pitcairn, Frank 
Semple, James H. Reed, Charles E. Speer, H. 
S. A.Stewart, Edward T. Dravo, Durbin Horne, 
John R. McGinley, C. S. Gray, Wm. H. Staake 

General Counsel, William Scott; Solicitor, 
William M. McGill. 

The officers are as follows: John B. Jackson, 
President; James J. Donnell, Vice-President ; 
Robert Pitcairn, Second Vice-President; John 
McGill, Secretary; C. E. Willock, Treasurer; 
J. A. Knox, Assistant Secretary and Treasurer; 
C. S. Gray, Trust Officer; A. F. Benkart, Assist- 
ant Trust Officer; Thomas R.Robinson, Auditor 


BOOK NOTICE. 


THE NATIONAL BANK ACT; with all its amend- 
ments, annotated and explained. By John 
M. Gould, joint author of ‘Gould and Tuck- 
er’s Notes on the U.S. Statutes,” etc. 8vo. 
Buckram. $3.00 net. Little, Brown & Co., 
Boston, 1904. 


There are many inquiries by bankers and busi- 
ness men, concerning the national bank act, and 
as there have been numerous amendments made 
by Congress—some as late as 1903—and numer- 
ous important and interesting decisions, a work 


such as the present, bringing the law and the 
decisions thereunder down to date, will be wel- 
comed. In this work, the provisions of the Na- 
tional Bank Act of 1864 (Title 62 of the Revised 
Statutes) are fully reviewed, the amendments 
being inserted in their proper places, and the 
whole is annotated, with all the decisions of the 
courts, both Federal and State, to September, 
1904, explaining or modifying the various pro- 
visions. 
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THE SECON 


GEORGE B. BARRETT 
Vice-President 


in the bank, and a power for 
good in the business world. 
A strong example of that 
may be found in the 
operation of the Second Na- 


tional Bank of Pittsburgh. 


kind 


When it became imperative 
recently to increase its execu- 
tive staff to meet the require- 
ments of its large and grow- 
ing business, it was not ne- 
cessary to go outside for the 
material. The office of Sec- 
ond Vice President was crea- 


JAMES M. YOUNG, 
Cashier. 


D 


NNE of the stron- 
— gest indorse- 
ments a bank- 

ing institution can 
have isthe effective- 
ness of its working 
force—a force oper- 
ating under such a 
discipline and with 
such incentives as 
make it at once a 
perfect mechanism 


JAMES 


tically all of his busi- 
For 
the past sixteen 
years he has filled 
the office of Cashier, 
and the wide esteem 


ness career. 


and great popular- 
ity which he has 
gained is clearly 
evinced in the flood 
of letters of con- 
gratulation and 


H. WILLOCK, 


President. 


ted, a line of pro- 
motion established, 
and the work was 
complete. 

Mr. Thomas W. 
Welsh, Jr., who was 
elevated from the 
office of Cashier to 
that of Second Vice 
President, has been 
in the service of the 
bank for twenty- 
eight years, prac- 


in any way affect 
the relations of 
the Vice President, 
George B. Barrett, 
with the general 
conduct of the 
bank's affairs. Mr. 
Barrett has been 
connected with the 
institution in an of- 
ficial capacity for 
many years, and he 
has become abso- 


NATIONAL BANK OF PITTSBURGH. 


THOMAS W. WELSH, Jr.., 
Second Vice President. 
good cheer which he has re- 
ceived from leading bank- 
ers and business men of the 
nation. As the writer viewed 
them in a great pile on Mr. 
Welsh’s desk, he was forcibly 
reminded of the old adage, 
“ Virtue and industry bring 
their own reward.” The pro- 
motion was indeed a fitting 
recognition of long and faith- 

ful service. 
Mr. Welsh’s advancement 
to the new office does not 


BROWN A. PATTERSON, 
Assistant Cashier. 
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lutely indispensable as an active, earnest co- 
worker in the executive department. He has an 
extensive and most favorable acquaintance in 
the business world, being Pittsburgh’s leading 
wholesale jeweller, and is also well known in 
banking circles 

Mr. James M. Young, who was promoted 
from Assistant Cashier to that of Cashier, has 
been connected with the bank for nineteen years, 
during sixteen years of which time he efficiently 
filled the office which he just vacated. Mr. Young 
is gifted with a personality which makes him an 
ideal bank official. 

Mr. A. Patterson, the newly-elected 
Assistant Cashier, has been in of 
the bank about six years as general bookkeeper, 


Brown 
the service 
and has made an enviable record. He has a 
command of detail work which peculiarly fits 
him for the position he so ably occupies. 
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The head of this splendid force, the ar 
and builder of the bank’s great success, 
James H. Willock, one of the best know: 
ciers and practical bankers in the entire « 
Mr. Willock entered the bank asa clerk 
and was elected to the position of Cas! 
1873, before he had reached his twentiet 
In 1888 he was elected to the Presidenc’ 
position he has since continuously held. 
known for his practical business met 
well as for the high ideals which mark his 
in the commercial world. During his n 
ment the Second National has grown fr 
very small institution, with a quarter of 
lion in deposits, to one of the leading ban 
the Middle West, with deposits of mor 
twelve millions, and resources reaching 
of over sixteen millions. 


MODERN CORPORATE MANAGEMENT. 


A HE 


have incorporated under state laws, have 


proprietors of many enterprises who 


felt the need of advice, from time to time, 
in all routine matters*connected with the new 
corporation The preliminary work of incor- 
porating has been placed in the hands of local 
attorneys, who have attended to the legal work 
themselves, or through associates in the state 
under whose laws a charter has been secured; 
perhaps the services of one of the incorporating 
After that, the 
former partners or business associates find them- 


companies has been sought. 


selves drifting alone, guided in some degree, 


perhaps, by local counsel, but never in any 
case quite certain that they are complying with 
Matters of state and 


local taxation against the company, the prepara- 


the corporation laws. 


tion of all reports required by law, as well as 
the drafting of resolutions and minutes, all re- 
quire care at the hands of counsel acquainted 
with the corporation laws of the state in which 
the company has been incorporated. In fact, 
all conservative business men, who are conduct- 
ing their manufacturing or other business en- 
terprises under the modern corporation idea, 
find it imperative to have the details of corpor- 
ate management in the hands of careful attor- 
neys. Loose methods in the conduct of elec- 
tions, declaring of dividends, and the prepara- 


tion of reports required for the purpose of 
tion, frequently cost the company hundr 
not thousands, of dollars in subsequent 
tion. Interests not in sympathy with a B 

of Directors are glad to raise technical quest 
upon which to base injunction and othe: 
ceedings to embarass the company. C 

are then engaged to “‘litigate” the company 

of the trouble which could easily have 
avoided. 

The National Corporation Agency of 
Jersey, (15 Exchange Place, Jersey City 
recently entered upon the field and undert 
under an annual.contract, to conduct meetings 
and prepare 
minutes, and by-laws, file all necessary reports, 
de- 
\r- 
rangements may be made for (1) organization, 
reorganization, and dissolution of companies 


elections, and draft resolutions, 


and in fact attend to all the necessary legal 


é& 


tails of the company’s corporate business. 


(2) the maintenance of a local or statutory office 
only, or (3) with the foregoing, the attendance 
at annual meetings, and proper conducting of 
elections, filing of annual reports etc., or ‘4) the 
attendance upon and care of all the company’s 
needs and in fact the entire ‘corporate manage- 
ment.” Patrons of this company will find that 
their matters will receive, in detail, every atten- 
tion at the hands of experienced counsel. 
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INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


For unpublished replies, of a private 


Procedure On Note 


LA SALLE, ILL, October 4th, 1 

Editor Banking Law Journal: 
DEAR SIR:—In the event of our owning a ne- 
gotiable promissory note made by twelve differ- 


904. 


4 


ent persons, there being no special conditions so 
far as the note states, and before the maturity 
of the said note two of the makers should die 
and the others decline to pay more then their 
pro rata proportion, what would be our position 

the matter and what course should we pur- 
sue to make collection? Is it necessary for us 
to file claims against the estates of the deceased 
parties or may we commence proceedings against 
any one or all the makers of the said note? 

Yours very truly, 
PRESIDENT. 


Answer—You can bring suit against 
any one or more of the makers on the 
note, recover the whole amount from 
one or more, and let the parties paying 
look for contribution to the others. 

In Illinois, previous to 1895, all mak- 
ers of promissory notes were liable both 
severally and jointly. The holder ofa 
note made by four persons might treat 
it either as several or joint; he might 
treat it as several and sue any one of the 
four makers, for the whole amount or 
he might treat it as joint, and sueall of 
the four makers jointly. But he could 
not treat the obligation as both joint 
and several at the same time and sue 
separately and the other three 
jointly. 

3y an act which went into effect in 


one 


The names and places of those submitting inquiries are published, unless special request 


nature, a reasonable charge is made. 


With Many Makers. 


1895 it was provided that ‘‘persons sev- 
erally liable upon bills of exchange or 
promissory notes payable in money, 
may all or any. of them severally be in- 
cluded in the same suit at the option of 
the plaintiff, and judgment rendered in 
said suit shall be without prejudice to 
the rights of the several defendants as 
between themselves.”’ The act further 
provided: ‘‘In any suit mentioned in 
the preceding section a separate judg- 
ment may be entered by default against 
any defendant or defendants severally 
liable who have been duly served with 
summons and against whom plaintiff 
would have teen entitled to judgment 
had a suit been against such defendant 
or defendants only. The suit shall 
thereby be severed and shall proceed to 
trial against the other party or parties 
in the same manner as if it had been 
commenced against such other party or 
parties only, and if the plaintiff recover, 
judgment shall be entered against such 
one or more of the defendants as are 
found liable to him; but in no event 
shall the plaintiff be entitled to more 
than one satisfaction.” 

Under this act, it will be seen, you 
are at liberty to bring suit against as 
many of the makers as you like. 

The Appellate Court of Illinois in 
Oxman vy. Garwood, 8o Ill. App. 668, 
say concerning this act: ‘‘The object 
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or purpose of giving the legal holder of 
bills of exchange or promissory notes, 
payable in money, the option toinclude 
in one suit all or any persons severally 
liable thereon, was to give him a more 
speedy, simple and less expensive rem- 
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edy than he had before, toenforce pay- 
ment of such negotiable paper.”” Sce 
also for cases under this act, wher: 
its provisions are discussed: 78 Ill. Ap; 
248; 81 Ill. App. 154; 95 Ill. App. : 


Judgment Notes in Pennsylvania. 


Effect of the Negotiable Instruments Law and of the Bankrupt Act upon the rights, and the security, of the holder of 
instruments. 


PITTSBURGH, PaA., October 14, 1904. 
Editor Banking Law Journal: 

DEAR SIR :—Will you kindly advise me as to 
whether the holder of a judgment note is in any 
different position now than he was before the 
passage of the National Bankruptcy Act and the 
new Negotiable Instruments Act, or any other 
Act of this State which might affect him. 

PITTSBURGH. 


Answer:—t1. Before the enactment of 
the Negotiable Instruments Law in 
Pennsylvania, the judgment note was 
nota negotiableinstrument. The Nego- 
tiable Instruments Law contains a pro- 
vision that the negotiable character of 
an instrument, otherwise negotiable, 
is not affected by a provision which 
‘‘authorizes a confession of judgment if 
the instrument be not paid at maturity.” 

This act does not make all judgment 
notes negotiable but only such which 
authorize confession of judgment ‘‘if,”’ 
or in the event the instrument is not 
paid at maturity. An ordinary form 
of judgment note before the Act pro- 
vided: ‘‘And I empower any attorney 
of any court of record within the United 
States to appear for me and confess 
judgment against me, for above sum 
with the above waivers, costs of suit, 
release of errors, and five per cent. at- 
torney’scommission.”” Underthe above 
form of note, the holder could enter 
judgment thereon before maturity, 


which was frequently done in order to 
obtain a lien on real estate; but th 

note was not a negotiable instrument 
before the Act, and the Act does not 
make it negotiable. The Supreme 
Court of Wisconsin has expressly so 
held in a case which came up under the 
Negotiable Instruments Law of that 
state—that a note which contains a 
clause under which judgment can be 
entered upon it at any time after its 
date, whether due or not, is not nego- 
tiable, as it does not come within the 
terms of the Act. But where the au- 
thority expressly provides for a confes- 
sion of judgment, ‘‘if the instrument 
be not paid at maturity,” or any lan- 
guage of like import, then the judg- 
ment note is negotiable under the new 
law while, before the Act, such a note 
was not negotiable in Pennsylvania. 

2. Under the Bankrupt Act of 1898, 
the lien acquired under a judgment 
note, is ineffectual if created within 
four months prior to the filing of a peti- 
tion in bankruptcy, upon which the 
debtor is adjudicated abankrupt. Ifthe 
lien is obtained or created more than 
four months prior, it will hold good; if 
within the four months, it is invali- 


dated by the subsequent bankruptcy. 
This point was expressly ruled upon by 
the Supreme Court of the United States 
in 1901 in the case of a judgment note 
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in Wisconsin. Wilson v. Nelson, 183 
U. & The provisions of the Act 
and the reasoning which led to this re- 
sult can be fully seen by a reference to 


Igl. 


that case which was decided by adivided 
court, and also to the later case of Met- 
calif v. Barker, 187 U. S. 165. 


Check “Payable at,"’ Etc. 


NEW YORK, October 28, 1904. 
Editor Banking Law Journal: 

EAR Sirk :—Is there any law which makes 
it i\legal, or makes the document non-negotiable, 
v a check drawn in the usual way upon a 
b or banking house is stamped specifically 

able at’’ some other fiduciary institution ? 
Is this technically contrary to the Negotiable 
{nstrument Law, which states that a bill may 


not be addressed to two or more drawees, in the 
alternative, or in succession ? 
A BANK CLERK. 


Answer.—In an article elsewhere pub- 
lished we give full discussion of the sub- 
ject of checks ‘‘payable at” and ‘‘pay- 
able if desired at’ another bank. 


Interest Clauses—Mortgage Security. 


Va - interest clauses in a note construed; Failure to preserve the security of a chattel mortgage by re-filing as a 


release of indorsers. 


CARRINGTON, N. D. November 2, 
Editor Banking Law Journal: 
DEAR SIR:—Where a note reads, ‘‘with in- 


1904. 


terest at the rate of 10% per annum to matur- 

12 ¢ after maturity,’ can any greater rate of 
interest than the smaller named rate, viz., 10 %, 
be collected in case the note runs past due? 
What would be the effect where the note reads, 
“with interest at the rate of 12 4 per annum to 
maturity” and the payee had endorsed on the 
back, ‘A discount of 2 4 will be allowed on this 
note if paid when due” if the note runs past 
due? Could 12 4 interest be collected on a note 


after maturity where the note draws no inter- 
est before due but has a clause reading “12 4% 
interest after maturity?” 

yelieve these questions have been discussed 
in a former number of the “Journal” but I am 
find it. Will you kindly state in 
what number these may be found, or make them 
the subject of an article in some future number 
of the Journal. 

ould also respectfully submit the following: 
Where a bank purchases a note secured by a 
chattel mortgage, and the printed portion of the 
note has a clause stating ‘All the endorsers of 
this note severally waive demand, notice and 
protest,” and the endorsers have written on the 


unable to 


back of the note above their signatures “Pro- 
test waived,” cannot the bank hold the endorsers 
on the note even though the bank has allowed 
the mortgage to outlaw, it being shown that 
both the endorsers and the bank were trying to 
keep the matter in mind. If it were shown that 
the bank was negligent in allowing the mort- 
gage to outlaw, which in this state is three years 
from date of filing, could the endorsers claim 
release ? ; 

A full treatment of the above subjects through 
the columns of the “Journal” will be greatly ap- 
preciated. Yours truly, 

ALLEN S. MILLER. 


INTEREST CLAUSES. 

The supreme court of North Dakota 
held, in 1898, in Hollinshead v. Stuart, 
8N. D. Rep. 35, thata note, otherwise 
negotiable, is not rendered non-nego- 
tiable by the fact that it provides that 
after maturity, the rate of interest shall 
be higher, or by the further provision 
that in case of default in the payment 
of interest, the holder of the note may, 
at his option, declare the whole debt 
due. 
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Answering the questions submitted 
categorically : 

1. Note providing for 10 per cent. to 
maturity; 12 percent. after maturity. 
In case the note runs past due, the 
greater rate can be collected from ma- 
turity. Being a legal contract between 
the parties, it will be enforced. As 
said by the supreme court of Nebraska 
in 1901 (Dusenberry v. Abbott), speak- 
ing of a 6 per cent. note with provision 
for 10 per cent. after maturity, and up- 
holding a judgment for the higher rate 
after maturity: ‘‘This is the contract of 
the parties and is a legal contract under 
the laws of this state, and should be 
enforced.”’ See, also, decision of Kan- 
sas supreme court in Holmes v. Dewey, 
reported in Journal for May, 1903, at 
page 325, that an agreement by the 
makers of a promissory note to pay in- 
terest at 6 per cent per annum from 
date until maturity and ro per cent. 
after that time, is not unlawful as to 
the excess over 6 per cent. 

2. Note, 12 per cent. to maturity, 
with payee’s discount of 2 per cent, if 
paid at maturity. What is the effect if 
the note runs past due? The note will 
draw 12 per cent. to maturity, but only 
the legal rate payable in the absence of 
contract after maturity, unless there is 
also a provision for 12 per cent. after 
maturity. 

3. Note without interest until due, 
providing for 12 per cent. after matur- 
ity. If not paid when due, 12 percent. 
from maturity to time of payment is 
collectible. 


RELEASE OF INDORSERS, 


Indorsers on a note are sureties for 
the maker, and even though they have 
waived demand, notice and protest, so 
as to be liable to pay the instrument 
without these steps, they are none the 
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less sureties entitled to show any i 
pairment of their right of recourse upon 
payment of the debt, in discharge 
their liability to make such paymeni 
A surety, upon making payment, is en- 
titled to allthe rights, remedies and se 
curities which the creditor could have 
enforced, and it has been held in many 
cases that if the creditor releases collat- 
eral security, the surety is discharge 

In the case presented, there has been 
no positive act of release of the mort- 
gage by the creditor, but rather an 
omission to preserve the security by re- 
filing. Thelaw of North Dakota, as we 
understand, requires a chattel mortgage 
to be renewed or re-filed at the expira- 
tion of every three years; else it is not 
good against creditors. The omission 
of the bank inthis case, we understand, 
was in not re-filing the mortgage. 

The law as developed by the decis- 
ions is to this effect: A creditor is not 
bound to enforce a mortgage by fore- 
closure to preserve the liability of the 
surety; but if he fails to protect the se- 
curity by having it filed or recorded, 
this is an omission which will discharge - 
the surety. 

This distinction is well brought out 
by the Supreme Court of Nebraska in 
Burr v. Boyer, 2 Neb. 265. Acreditor 
had omitted to have recorded a chattel 
mortgage made to him by the debtor to 
secure the debt, and it was held that 
the surety would be discharged if such 
neglect occasioned a loss of the security ; 
but it was also held that the creditor 
would not be bound to enforce by ac- 
tion,securities which he may have taken 
from the debtor. The reasoning of 


this case showing why an omission to 
file or record is disastrous while an 
omission to foreclose is not, is as follows: 

‘« There is no greater obligation on the 
creditor to incur the expense and 








trouble necessarily involved in realiz- 
ing anything on the securities given 
than thereisonthesurety. Thesurety 
undertakes that his principal will pay 
the indebtedness at given times. If 
the principal fails, it is his duty to pay 
the same. He can, by indemnitying 
the creditor, have the latter prosecute 
actions on the securities, or demand 
that they be turned over to himself 
upon his paying the debt. But it is 
one thing toconvert the securities given 
by the debtor into money that they may 
be applied to satisfy the debt of the 
principal debtor, and quite another to 
preserve such securities that they may 
be made so available. While the cred- 
itor may be relieved from the former, 
he should be held responsible for the 
loss of any security arising from his 


Notr.—We have under advisement, 
and will publish full answers in the 
‘‘Journal” for December to, the follow- 
ing questions: 

1. From Courtenay, N. D. concern- 
ing the course to be pursued with checks 
payable ‘‘in exchange,” when dis. 
honored. 

2. From Bristol, Va. concerning ef- 
fect on negotiability of certain clauses 
in a form of promissory note submitted. 
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wrongful act, either of omission or 
commission.” 

A case to the effect that omission 
of a creditor to foreclose a mortgage 
on a crop of corn, the corn afterwards 
being used by the mortgagor, did not 
release the surety, is Grisard v. Hin- 
son, 50 Ark. 229. 

The result of the cases will support 
this proposition: While the surety 
may be discharged if the creditor fails 
to file a mortgage given him by the 
principal, yet he is not discharged by 
the failure of the creditor to foreclose 
the mortgage. The omission of the 
bank in the present case, we under- 
stand, was a failure to re-file the mort- 
gage, hence the indorsers, we think, 
would be released. 


3. From Pittsburg, Tex.; a question 
of disputed signature. 

4. From Santa Fe, N. Mex., concern- 
ing validity of telegraphic promise to 
pay draft by a national bank, 

We will also publish in the Decem- 
ber ‘‘Journal” consideration of a num- 
ber of interesting questions, with cita- 
tion of authority, submitted to the 
editor at the meeting of Providence 
Chapter of Bank Clerks on October roth, 
and then informally discussed. 


Correspondence. 


THE OUT-OF-TOWN CHECK. 





Boston clearing plan commended as a good check col- 
ection machine, but criticised because of the assumed 
burden of moving values from the country banks to the 
financial center in relief of the country merchant who 
should rightfully bear the cost. 





SAN FRANCISCO, CAL., Oct. 21, 1904. 
Lditor Banking Law Journal: 
DEAR SIR:—Having read in your September 
inber pages 626 to 634, Mr. Hallock’s com- 


munication to the United States Attorney-Gen- 
eral upon “Out-of-Town Checks” collection, it 
dawns upon me that Mr. Hallock wants the 
New York banks to adopt his Boston plan of 
collecting out-of-town checks. Is it a sensible 
method for the Boston banks to move values to 
Boston atan expense to them of 6 cents per 
thousand? Who should bear the burden of 
moving values from the country banks to the 
financial centres? Is it the person who has his 


money on deposit in the country bank and is pay- 
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ing a debt in the financial centre, orthe one whois 
being paid?—or, shall the burden fall upon the 
country bank or upon the financial centre bank, 
or upon both? 

The fine ethics of the case to me seem that 
the person who is paying a debt should stand 
the cost, but the country merchant makes a law 
unto himself, and remits his check on his local 
bank to pay his city debt, and if the city mer- 
chant “kicks” because he has to pay a collection 
charge the country merchant replies “you have 
made plenty of profit on the goods and can 
stand it, and if you do not want to take my 
check I will trade elsewhere next time” with 
some one who does not “kick.” As bankers 
are in business for profit, it is not sensible busi- 
ness to move values from the country banks to 
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the financial centre free, when it costs frou 6 
to 10 cents a $1,000. 

The Hallock Boston plan may be working 
finely as a machine of collection of “ out-of- 


town checks,” but my opinion is the expense and 
loss of interest should not fall on the Boston 
banks. Ifthe New York City banks would adopt 
the Boston system plus a scale of charges tocom- 
pensate cost of running the same, to cover loss 


of interest, to cover losses which may come to 
them by reason of failures and other contingen- 
cies, they probably could cut their present scaie 
of charges. However, the city banker likes to 
be in touch with his country correspondent, and 
likes to keep a good force of employes at work 
in his own bank. Very respectfully, 
mtd 


JOSEPH C. HENDRIX. 





JOSEPH C. HENDRIX died at his home in 
Brooklyn, November 9th, after an illness of 
three weeks with typhoid fever. The sudden 
taking away of a man as prominent as Mr. 
Hendrix will not only prove a great shock to 
the community in which he lived, but to the en- 
tire financial world. 

Joseph C. Hendrix was no doubt one of the 
best examples of a self-made man in this coun- 
try. He wes born in Fayette, Howard County, 
Mo., May 25.1853. His education began under 
his father, who was a school teacher, and who 
prepared him for the Central College of Fay- 
ette. At the same time he picked up some 
knowledge of the banking business while in 
Fayette College, his father having abandoned 
school teaching and taken up the banking busi- 
ness. Subsequently the boy was sent to Ithaca, 
N. Y., and in 1873, he graduated from Cornell. 
While in Corneli he gathered a knowledge of 
the printing business and newspaper work, as 
he was compelled to earn his own tuition. He 
left Cornell with an education but no money. 
He borrowed money enough to take him to 
New York. He secured a position on the “Sun” 
as areporter. He worked his way through to 
the editorial staff of the “Sun” under Charles 
A. Dana. His contact with politicians soon 
threw him into politics, and ere many years he 
was in Congress, not however, without having 
passed through a number of other political po- 
sitions. 


In 1889, he organized the Kings County 
Trust Company of Brooklyn, and became its 
president. In 1893, he assisted in the organi- 
zation of the National Union Bank and became 
its president. In 1900 the National Union was 
merged with the National Bank of Commerce, 
and Mr. Hendrix was chosen president. In 
October, 1903, the Western National and the 
Commerce were consolidated, and Mr. Hendrix 
became the chairman of the board of directors 

Mr. Hendrix’ banking career, although 
covered a period of less than fifteen years, was 
one of the most successful in the history of our 
country. It issafe to say that no man in the 
United States guarded the funds of an institu- 
tion more scrupulously than he. His keen per- 
ceptive powers, and his unexceptional judgment 
upon matters relating to credits, etc., made him 
a valuable man at the head of a large financial 
institution. 

Mr. Hendrix was a man who was thoroug! 


independent in thought. For this reason his 
opinion on matters of finance was of great 
weight in the financial world. He served as 


president of the American Bankers’ Association 
in 1898, and. it was he who introduced the pro- 
tective feature which has proved invaluable to 
the Association. He was prominent in educa- 
tional circles in Brooklyn, having served as 
chairman of the Board of Education in that 


city. He was also Postmaster of Brooklyn un- 
der President Cleveland. 
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BRIEF BIOGRAPHIES OF RISING BANK MEN. 


\W. W. BEAL, JR., cashier of the First National 
Bank of Dunkerton, Iowa, began work in the 
Commercial National Bank, of Waterloo, lowa, 
in 1896, remaining there over three years. In 
1899, he resigned to enter Oberlin College, and 
upon graduation from this institution in 1903, 
returned to his old position in the Commercial. 
In March, 1904, he was elected Cashier of the 
First National Bank, Dunkerton, Iowa. This 
town is located in a rich farming community, 
and the bank is steadily growing, resources 
showing an increase of 15 % during the six 
months that Mr Beal has been cashier, and de- 
posits and loans also increasing rapidly. The 
bank makes a specialty of farm loans for East- 
ern investors, and feels that no better security 
than lowa farm land can be found. 


H. P. McNAIR, recently appointed cashier of 
the Mattoon National Bank, of Mattoon, III., 
was previously with the First National Bank, of 
Bement, Ill., where he went from the cashier- 
ship of the First National Bank, of Mattoon, 
Ill., which place he occupied for about fifteen 
years. The Mattoon National Bank has a 
capital of $60,000 and surplus of like amount. 

P. H. SMITH, cashier of the First National 
Bank, of Ridgefarm, Ill., who has recently been 
re-elected to that position. had resigned after serv- 
ing in that position for seven years, intending 
to go into other business, and his resignation 
had been accepted. After his resignation, there 
came such an urgent demand from the patrons 


of t bank that he remain as cashier, that 
the directors asked Mr. Smith to re-consider his 
determination and to remain as cashier, at an 
advanced salary, which request he accepted. 


Mr. P. H. Smith was born on a farm two miles 
north of Ridgefarm, Vermilion County, IIL, in 
April, 1861. 
Vermilion Academy, Vermilion Grove, Ill., he 
remained on the farm until 1893 when he pur- 
chased an interest in the Georgetown Bank, a 
private institution,and became bookkeeper.which 


After finishing his education at 


position he filled for five years, when he was 
chosen cashier of what was then the Farmers 
State Bank, Ridgefarm, Ill. In April, 1901, he 
re-organized the Farmers State Bank into the 
First National Bank, of Ridgefarm, of which he 
has since been cashier. The business of the 
bank has more than doubled since he took 
charge as cashier in January, 1898. 

The capital of the First National Bank, of 
Ridgefarm, is $30,000 and its surplus $20,000. 


CLARENCE CHAFEY, cashier of the Ocean 
County National Bank, Point Pleasant, N. J., 
has been with that institution since it opened 
for business, March 18, 1901, being first em- 
ployed as bookkeeper. He studied commercial 
law and banking for two years before taking a 
position in the bank. He was promoted to the 
position of cashier, August 1, 1904. The Ocean 
County National Bank has a capital of $50,000; 
surplus and profits, $12,500. 





ROBERT R. HAys, cashier and a director of 
the Farmers National Bank, of Hickory, Pa., 
was born at Burgettstown, Pa., May 7, 1877, 
and was graduated from Washingtcen and _ Jef- 
ferson College in 1902. He worked for ashort 
time in the Washington National Bank, of 
Burgettstown, Pa., andon Aug. 25, 1904, was 
elected cashier of the Farmers National Bank 
at Hickory. 





THE American Arithmometer Co., manufac- 
turers of the Burroughs Adding Machine, have 
moved their factory from St. Louis to Detroit, 
Mich. The new factory in Detroit is probably 
one of the most modern factories to be found 
anywhere in the courtry. In addition to many 
improved facilities, the plant is equipped with a 
reading room, gymnasium, and baths, etc, fer 
the benefit of the employees. 

It requires the best skilled mechanics to con- 
struct the Burroughs Machine, and for that rea- 
son the entire force, which consisted of about 
2,000 employees and their families, were trans- 
ferred to Detroit. 

The Burroughs is the only successful addirg 
maching that has so far been placed cn the 
market. 











THE BANKING LAW JOURNAL. 


AMONG THE BANKS. 


The New York and Alexander Hamilton 
Chapters of the American Institute of Bank 
Clerks have combined to form one Chapter. 
Three honorary and 64 active members of the 
Alexander Hamilton Chapter have been added 
to the roll of the New York Chapter, which now 
numbers upwards of 400 members. 


Mr. J. Ten:ple Gwathmey, an ex-President of 
the New York Cotton Exchange, anda member 
of the firm of Gwathmey & Co., has been 
elected a director of The Mutual Alliance Trust 
Company, of New York, the offices of which are 
323 Grand Street and 66 Beaver Street. 


Andrew Smith has resigned the assistant 
cashiership of the American National Bank, of 
Indianapolis, and accepted the vice-presidency 
of the Capital National Bank. 





The Continental National Bank of Chicago 
has absorbed the National Bank of North 
America on a basis satisfactory to both organi- 
zations. 


On January I, as we understand, the First 
National Bank of Chicago will inaugurate, in 
its commercial department, a system of special- 
ization of credits. The different lines of credit 
carried will be divided into seven groups, com- 
prising 26divisions. A senior and junior officer 
of the bank will bein charge of each group, the 
senior officer acting as judge of the credits and 
the junior officer attending to the executive de- 
tails. Under the plan which it is intended to 
adopt, borrowers will be divided into classes, 
such as the clothing trade, the liquor trade, the 
boot and shoe trade, the commission house 
business, and the like. The borrowers in each 
class will be referred to the senior officer of the 
group in which his line of credit is classed. 
Monthly and yearly reports will be made by the 
senior officers and such other reports as may 
be required from time to time. The expected 
advantages from the new arrangement are two- 
fold; the senior officers of each group will be- 
come experts in their particular branches and 


the higher officials of the bank will be enabled to 


judge accurately the work of each group and t 
enforce strict accountability. 


The associated banks of Kansas City have 
been considering the adoption of a plan for 
clearing country checks similar to the system in 
use in the Boston Clearing House. In response 
to arequest, Manager Ruggles of the Boston 
Clearing House has forwarded the First Na- 
tional Bank of Kansas City a full set of blanks 
used in the foreign department of the Boston 
Association. 


The Maryland Savings Bank of Baltimore has 
in course of construction a new buildirg which 
they expect to occupy April 1, 1905. The de- 
sign for the new structure is inthe style of the 
modern French, simple, dignified and of a sub- 
stantial character. The interior of the bank 
will be handsomely equipped with every mod- 
ern convenience. 

The Maryland Savings Bank has had a steady 
natural growth since its organization, its mana- 
gers keeping ever in view the fact that the 
true mission of a savings bank is to encourage 
the people to save their money and to give them 
a safe place for its deposit. 
Messrs. Daniel Cloud, president; Summerfield 
Baldwin, vice-president; J. Hurst Purnell, second 
vice-president; William W. Cloud, Treasurer 
Richard M. Duvall, Attorney. 


Its officers are: 


The Mechanics Savings Bank & Trust Com- 
pany, of Memphis, has adopted a system of 
special examination to be made by a national 
bank examiner who will visit the bank at un- 
announced times. 


The Cartersville Bank, Cartersville, Va., has 
been regularly incorporated under the laws of 
the Commonwealth of Virginia, as a branch of 
the State Bank of Columbia, Virginia, (Charter- 
ed 1909) with an authorized capital of $25,c00, 
and a paid-in capital of $10,000, and began the 
business of banking in the town of Cartersville, 
on August 15, 1904. Its officers are: B. R. Cow- 
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herd, President; Wm. H. Rhodes, Vice-Presi- 
dent; Geo. J. Stoneman, Cashier. Directors.—- 
B. k. Cowherd, Wm. H. Rhodes, Chas. Willard, 
Pp. N. Stoneman, C. R. Sanderson, Arthur Wal- 
ton, Dr. N. P. Snead, Geo. J. Stoneman. 


No city on the Pacific coast has better rea- 
son to be proud of its banking institutions than 
Los Angeles. The steady substantial progress 
made by some of these institutions during the 
last few years is worthy of note. We will take 
for example, the First National Bank. The 
best and most comprehensive illustration of the 
progress of this institution is a glance at a com- 
parative statement for the past five years. 


Surplus & Total Re- 

Date. Capital. Profits. Deposits. sowrces 
Sept. 6, 1904.. 500,000 791,298 6,179,897 7,871,195 
Sept. 9, 1908.. 400,000 500,091 6,106,747 7,356,783 
Sept. 15, 1902.. 400,000 420,587 5,077,783 6,171,465 
Sept. 30, 1901.. 400,000 358,964 3,183,198 4,214,607 
Sept. 5,1900.. 400,000 314,399 2,874,727 3,822,027 
Sept. 7, 1899.. 400,000 282,739 3,092,053 


2,373,764 





It will be seen that its deposits during that 
time have nearly trebled, and the surplus and 


profits have increased over 150 per cent. In 
April of the present year the capital was in- 
creased from $400,000 to $500,000. The stock 
being taken at $300 per share, and the premium 
of $200,000 added to the surplus. The offi- 
cers and directors of the First National Bank 
are among the leading bankers and business 
men of the Pacific coast. The directors are: 
J. M. Elliott, F. Q. Story, J.C. Drake, H. Jevne, 
Stoddard Jess, J. O. Koepfli, W. J. Trask, C. W. 
Gates, and W. T. S. Hammond. 

The officers are: J. M. Elliott, President. 
F. Q. Story, J. C. Drake, and Stoddard Jess, 
Vice-Presidents; W. T. S. Hammond, Cashier; 
A.C. Way and E. S Pauly, Assistant Cashiers. 


The bankers of Montana organized a state 
association at Helena, on October 5th. A con- 
stitution and by-laws were adopted. B. F.White, 
president of the First National Bank of Dillon 
and former Governor of the State, was elected 
president; twelve vice-presidents were elected 
for various districts. Frank Bogart, cashier of 
the Union Bank & Trust Co., of Helena, is 
Secretary. 





THE STROKE OF THE CLOCK. 


The “ Review,” published by the employees 
of the First National Bank, of Chicago, in its 
issue for November, speaks approvingly of the 
pamphlet entitled “ The Stroke of the Clock” 
as follows : 

* The following is an extract from ‘ The Stroke 
of the Clock,’ copyrighted in 1904 by J.W. Wright. 
The Los Angeles National Bank recently dis- 
tributed this pamphlet among its employees. 
The *‘ Review’ regrets that lack of space pre- 
vents publishing the article in full: 

‘The man who forgets that there are clocks ; 
the man whose going-home time is indicated by 
the completion of the work of the office as a 
whole; the man who is on hand before the 
wheels of business start to assist in the starting 
process if called upon to do so; the man who 
forgets himself in his eagerness to conserve the 
interests of his employer; the man who does 
more than is expected of him, and who works 
for the very joy of working—that is the kind of 
man the world needs to-day; that is the kind of 
man who will win the respect, the confidence 
and consideration of his employers; that is the 
kind of man who will reach the top and become 


a man among men, instead of a groveler in the 
dust of a lowly mediocrity.’”’ 


But the distribution of these pamphlets among 
the clerks of banking houses may have, in rare 
instances, an effect other than intended. Wit- 
ness the following item, published in the “New 
York Herald”’ of October 30th: 


“Displeased at the distribution among their 
clerks of booklets explaining the value of punc- 
tuality in business by the members of a lower 
Broadway banking firm, one of the clerks re- 
turned the booklet he had received to the head 
of the house. The booklet bears on its title page 
the reproduction of the dial of a clock with the 
hands denoting the hour of six and the words 
‘Forget it.” Here is the letter the clerk sent to 
his employer : 

‘Dear Sir :—I found the one pamphlet on the desk I 
work at and the other on the desk where I do Mr. ‘s 
work. I believe in the contents, but return both pamphlets 
herewith, as I can accept such advice only from men who 
believe in reciprocity, and consequently appreciate work.’ 

“ The letter was returned to the clerk with 
this indorsement written upon it: 


‘ Owing to your confounded impudence your services are 
herewith dispensed with, to take effect at once. Your salary 
for the whole week is enclosed herewith.’ ” 














COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and d deposits of the associated banks, reported t 


New York Clearing House for the weeks ending Nov. 14, 1903, and Nov. 12, 1904, respec: 


together with a | computation of the proportionate increase or decrease of deposits for the year 





Loans, 


BANKS. 
KS 1903. 





Loans, 
sgne. 





1} 


| 


Bank of N. Y., N. B. A.. | $ 15,147,000] ~ $ 18,839,000 | 
Bank of the Manhattan Co .| 19,981, 600) 29,018,000 
Merchants’ National ....... | 11,663,200; 14,452,600 
Mechanics’ National ....... 12,683,000! 23,284,000 
Bank of America.......... 19,513,100) 23+992,300 
Phenix National........... 4,011,000 3,326,000) 
Matienal Clty. ...'.....20.+ 130,435,200, 183,132,000)! 
Chemical National......... 23,451,300) 26,9 32,800 
Merchants’ Exch. National.. 5,150,600) 6,101,500) 
Gallatin National.......... 7, 323,800 9.340, 300) | 
Nat. Butchers & Drovers’..| 2,026,400} 2,197,200)| 
Mechanics & Traders’..... 4,105,000 | 4,768,000 
eae | 2,108,900 2,684,400)| 
American Exchange Nat...| 29,378,000} 30,402,200 
Nat. Bank of Commerce... .| 122,409,400| 161,854,500 
Mercantile National........ 21,802,600! 23,583,800 
ie oe ie tae a 2,888,700]| 3,168, 300 
Chatham National......... |  §,708, 100] 6,231,300 
| ee ae | 2,007 600 | 2,131,000 
Nat. Bank of N. America...| 13,751,700 16,657,800 
Hanover National ......... 42,868,900 51,682,200 
Irving National ...........| 5,764,000 6,842,000 
Citizens’ Central National. 6,955,900 | 17,824,900 
ti tea e ts cad | 2,553,400 2,684,600 
Market & Fulton........... | 6,182,300 6,720,800 
National Shoe & Leather...| 5,587,700 8,211,400 
Corn Exchange............ | 23,356,000 27,839,000 
i eee 5,746,400) 7,668,800 
Importers & Traders’ Nat..| 22,568,000 24,940,000 
Matenal Park. ............ 56,579,000 72,954,000 
East River National....... 1,067,400 1,120, 300 
Fourth National........... | 16,549,300 21,189 400 
Second National........... | 9,389,000 9,596,000 
First National ............ 75,724.900| 107,819,800 
N. Y. National Exchange. . 6,538,900 7,785,400 
Ge eae 2,749,000 3,144,000 
N. Y. County National..... 4,148,600 4,336,900 
German-American......... 3,567,600 4,050,600 
Chase National............ 35,910,900 48,662, 500 
Fifth Avenue............. 8,698,200 9,817,200 
German Exchange......... 2,771,000 2,604,600 
Surin ig sus ie Ski | 3,058,300} 2,707,500 
Lincoln National.......... 10,592,000 13,723,300 
Garfield National.......... 6,919,400 7,724,800 
Fifth National............ 2,416,200 2,542,400 
Bank of Metropolis........ 7,582,000 8,424,600 
West Side Bank........... 3,226,000 3,582,000 
Seaboard National......... 12,083,000 15,471,000 
First National, Brooklyn... 4,353,000 3,834,000 
Liberty National........... 9,838,700 11,447.500 
N. Y. Produce Exchange... 4,366,600 5.339.500 
New Amsterdam National.. 5,554,500 6,020,900 
ge rere 5,030,000 4,67 5.000 
BRE: secs eases $875,841,700 $1,125,089,900 


Deposits, 
1903. 


$ 13 449,000 


22,568,000 
12,870, 100 
13,127,000 
20,450,900 
3+531,000 
112,347,600 
24,063,000 
5,556,000 
4,677,500 
2,474.700 
4,255,000 
1,602,600 

21,346,000 
101,187,100 
18,445,900 
3:717.900 
5-451,500 


2,539,800} 


19,551,000 


‘o 
( Ban ow yw % 


3.41 3,200 
42,146,700 
9.396.700 
3,280,200 
4,640,400 
10,67 2,000 
6,87 1,000 
2,352,500 
8,648,800 
3,493,000 
13,940,000 
4.451,000 
7,868,200 
4,373,500 
5,768, 300 
5,207,000 


$8 38,07 


t Deposits, 
1904. 


$ 18,456,000 
34,180,000 
18,028,70¢ 
23,790,000 
25,888, 100 

2,877,000 
180,740,200 
28,105,000 
6,732,100 
7,466,000 
2,386,800 
5,144,000 
2,817,700 

750,900 

,047 ,600 

,208,400 

,05 3,600 

228, 500 

»585,700 

,881,goo 


62.96 300 


= 
Nw Ub 


Yin af NN 


1,390,000 
24,502,900 
10,419,000 

108,497,000 

7,104,200 
3,662,000 
5,431,700 
4,014,100 
58,479,700 
10,896.700 
3,447,000 
5.452.300 
14,761,800 
7+959,000 
2,563,300 
9,895,400 
4,07 3,000 
19,145,000 
4,530,000 
10,107,100 


2,700|$1,176,04 5,000 


Per C 
Inc. 





37-2 
Si. 


40 


81.2 
26.5 


60.8 
10.7 


21 


138 


20. 


55 
19 


10 


19 


16. 


28. 


18. 





+ United States "Deposits included, $23,399,300. 
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